
 

TOWN OF BLACK MOUNTAIN 
TOWN COUNCIL 

. 

MARCH 21, 2024         SPECIAL MEETING AGENDA   Time:  8:30 a.m. 

Town Hall Council Chambers  |  160 Midland Avenue, Black Mountain, NC  28711 

Agendas and agenda packets may be accessed electronically from your laptop or smartphone. 
Visit the Town’s website at www.townofblackmountain.org. Click on Government and select 
Town Council to access agenda materials for Town Council meetings. You can also scan this 
QR code with your smartphone to access agenda materials.  

Conserve resources; print only when necessary. 

The Town of Black Mountain is committed to providing accessible facilities, programs, and services for all 
people in compliance with the American with Disabilities Act (ADA). Hearing assistive devices are available 

at the door. Should you need other assistance or accommodation for this meeting, please contact Town Clerk 
Wesley Barker at: town.clerk@tobm.org, or (828) 419-9300 / TDD (800) 735-2962 
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1. CALL TO ORDER

2. NEW BUSINESS

A. Consideration of Resolution(s) to Accept Grant Funding from The North
Carolina Department of Environmental Quality and to Approve an Agreement
for Professional Design-Build Services for the Black Mountain Swannanoa River
Floodbench & Constructed Wetlands Project-SRP-SW-ARP-0026– Angela L. Reece,
Project & Facilities Manager

Motion: move that Town Council approve the Resolution to Accept Funding from The
North Carolina Department of Environmental Quality in the amount of $5,000,000, and the
Resolution to Approve the Agreement with North State Environmental Incorporated (selected
firm) to Provide Design Build Services for the Black Mountain Swannanoa River Floodbench &
Constructed Wetlands Project-SRP-SW-ARP-0026 as presented.

B. FY 2024-25 Budget Work Session

3. ADJOURNMENT

http://www.townofblackmountain.org/
mailto:town.clerk@tobm.org


TOWN OF BLACK MOUNTAIN 
AGENDA ITEM SUMMARY 

SUBMITTER: Angela Reece, MPA, MMC, NCCMC, 
Project & Facilities Manager 

MEETING DATE: March 21, 2024 

AGENDA SECTION: NEW BUSINESS DEPARTMENT: ADMINISTRATION 

TITLE OF ITEM: Resolution(s) to Accept Grant Funding from The North Carolina Department of 
Environmental Quality and to Approve an Agreement for Professional Design-
Build Services for the Black Mountain Swannanoa River Floodbench & 
Constructed Wetlands Project-SRP-SW-ARP-0026– Angela L. Reece, Project & 
Facilities Manager 

SUGGESTED MOTION(S):  I move that Town Council approve the Resolution to Accept Funding from The 
North Carolina Department of Environmental Quality in the amount of $5,000,000, and the Resolution to 
Approve the Agreement with North State Environmental Incorporated selected firm) to Provide Design Build 
Services for the Black Mountain Swannanoa River Floodbench & Constructed Wetlands Project-SRP-SW-ARP-
0026 as presented. 

SUMMARY: 

The Town applied for a Stormwater Planning Grant through the State Water Infrastructure Authority 
(SWIA) and has received notification advising the project is authorized to receive American Rescue Plan 
Act (ARPA) funding, provided from the State Fiscal Recovery Fund.  

(SFRF), as established in Session Law (S.L.) 2021-180 eligible to receive a grant funding through the 
Local Assistance for Stormwater Infrastructure Investments (LASII) from the American Rescue Plan Act 
(ARPA) which will be one hundred percent (100%) of eligible project costs up to a maximum of 
$5,000,000.00. Projects funded by ARPA must meet applicable federal law and guidance for the ARPA 
funds. 

This grant will allow the Town to construct/rehabilitate a stormwater treatment/collection 
system associated with designing and constructing floodplain benches and creating floodplain 
wetlands to mitigate flooding and help reduce erosive forces and runoff during frequent flood events at 
two sites along a roughly 3300-linear-foot reach of the Swannanoa River. The proposed Project will 
reduce flood risks and address water quality issues downstream and is NOT to repair or improve 
transportation infrastructure. The project sites identified will address both water quality and water 
quantity issues that impact the Swannanoa River, its tributaries, and any impediments to NPDES 
compliance.  

To initiate the project Council must first accept the offer of LASII ARPA grant funding from North 
Carolina Department of Environmental Quality (NCDEQ) in the amount of $5,000,000.00 and then 
select a Design-Build firm to develop a final scope of work and design compliant with NCDEQ 
standards. The selected firm will also acquire proper permitting, easements if required, and proceed with 
construction as directed by NCDEQ.  
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The Project Manager and staff have performed a qualifications-based selection with pricing and review 
process and has recommended North State Environmental Incorporated as being the most advantageous 
firm for the Council’s consideration for a design-build services contract award for this project.  

Due to the nature of the project and milestone requirements by NCDEQ the final scope of work will need 
to be properly developed by the selected engineering firm in accordance with grant funding guidelines. 
The proposed resolution will approve selection of the design-build firm and will authorize the Town 
Manager to negotiate an initial and final scope of work and fee that will not exceed $5,000,000.00.  

ATTACHMENTS:   

1. ACCEPTING FUNDING FROM NCDEQ

a. Resolution by The Town of Black Mountain Town Council to Accept Funding from The North
Carolina Department of Environmental Quality for The Swannanoa River Floodbench &
Constructed Wetlands Project SRP-SW-ARP-0026

b. Project Funding Offer Award Letter
c. NCDEQ Contract

2. APPROVING SELECTION & AGREEMENT WITH FIRM FOR DESIGN BUILD SERVICES

a. Resolution by the Town of Black Mountain Town Council Approving Agreement with North
State Environmental Incorporated for Professional Design-Build Services for The Black
Mountain Swannanoa River Floodbench & Constructed Wetlands Project SRP-SW-ARP-
0026.

b. NSE Pricing Proposal
c. SAMPLE Service Agreement
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Resolution #R-24-14 

RESOLUTION BY THE TOWN OF BLACK MOUNTAIN TOWN COUNCIL TO ACCEPT 
FUNDING FROM THE NORTH CAROLINA DEPARTMENT OF ENVIRONMENTAL 

QUALITY FOR THE SWANNANOA RIVER FLOODBENCH & CONSTRUCTED WETLANDS 
PROJECT SRP-SW-ARP-0026 

WHEREAS, the American Rescue Plan Act (ARPA), funded from the State Fiscal Recovery Fund, was 
established in Session Law (S.L.) 2021-180/2022-74 to assist eligible units of local government with 
meeting their drinking water and/or wastewater and/or stormwater infrastructure needs, and 

WHEREAS, the North Carolina Department of Environmental Quality has offered LASII ARPA funding 
in the amount of $5,000,000.00 to perform the work detailed in the submitted application, and 

WHEREAS, the Town of Black Mountain intends to perform said project in accordance with the agreed 
scope of work; and 

NOW THEREFORE, BE IT RESOLVED by the Town Council of the Town of Black Mountain, 
North Carolina that: 

1. That the Town of Black Mountain does hereby accept the ARPA grant offer of $5,000,000.00;
and

2. That the Town of Black Mountain does hereby give assurance to the North Carolina Department
of Environmental Quality that any Conditions or Assurances contained in the Funding Offer
and Acceptance (award offer) will be adhered to; has substantially complied, or will
substantially comply, with all federal, State of North Carolina (State), and local laws, rules,
regulations, and ordinances applicable to the project; and to federal and State grants and loans
pertaining thereto; and

3. That Josh Harrold, Town Manager, and successors so titled, is hereby authorized and directed
to furnish such information as the appropriate State agency may request in connection with this
project; to make the assurances as contained above; and to execute such other documents as
may be required by the North Carolina Department of Environmental Quality, Division of Water
Infrastructure.

Adopted by the Town Council of the Town of Black Mountain, North Carolina on this 21st  day of 
March 2024. 

_________________________________ 
ATTEST: C. Michael Sobol, Mayor

________________________________ 
Wesley M. Barker, Town Clerk  

__________________________________ 
Josh Harrold, Town Manager  
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NC DEQ Division of Water Infrastructure 
Professional Engineering Services Procurement 

Section 602(b)(14) of the Clean Water Act requires projects receiving Clean Water State Revolving Fund funding 
to comply with engineering procurement guidelines. North Carolina Session Law 2021-180 authorizes the 
Division of Water Infrastructure (Division) to award grant funds from the American Rescue Plan Act (ARPA) State 
Fiscal Recovery Fund for drinking water, wastewater, and stormwater infrastructure projects. The Uniform 
Guidance 2 CFR 200.317 through 2 CFR 200.327 gives minimum requirements for procurement, with 2 CFR 
200.319(b) addressing engineering services procurement guidelines. 
 
To comply, you must follow North Carolina General Statute 143-64.31, Article 3D Procurement of Architectural, 
Engineering, and Surveying Services. You cannot exempt yourself using NCGS 143-64.32. Complete and sign this 
form and provide the information indicated to ensure that engineering services for your project are eligible for 
reimbursement.  
 
Applicant: Town of Black Mountain, NC 

Project Name: Black Mountain Swannanoa River Floodbench & Constructed Wetlands  

Division Funding Number: SRP-SW-ARP-0026 

 

1) List the basic services being provided: (i.e., planning, design, inspection etc.) 
Engineering and design, construction/rehabilitation of stormwater treatment/collection system 
associated with designing and constructing floodplain benches and creating floodplain wetlands to 
mitigate flooding and help reduce erosive forces and runoff during frequent flood events 

2) Describe the method of announcement for the project. 
Newspaper Advertisement, Website Posting, HUB Advertisement 

3) List the firms the announcement was discussed with or that proposals were received from in order of 
quality.  
1. North State Environmental, Inc.-2889 Lowery Street, Winston Salem NC 271012889 Lowery Street, 
Winston Salem NC 27101 – Avg. Pts.  91                                                                                                                         
2. Wildlands Engineering, Inc. 1430 S. Mint Street, Suite 104, Charlotte, NC 28203 -Avg. Pts – 82.5                  
3. Baker Grading & Landscaping, Inc. – 100 Bat Cave Rd., Old Fort NC 28752 – Avg. Pts– 69.5 

4) Was a contract negotiated with the best qualified firm?    ☒ Yes       ☐ No     (Check one) 
If no, explain why. 
 

NOTE:  Documentation of Qualification-Based-Selection of Engineering Services shall be provided to the Division 
upon request (to include announcement and qualifications requested). 
 
By signing below, I Josh Harrold, Town Manager, the Authorized Representative designated for this project in 
the project application, attest that the contract pricing, as seen in the attached contract(s), contains pricing that 
is fair and reasonable based on scope, complexity, professional nature, and the estimated value of the services 
being provided and the firm selected, was selected based on their qualifications.  
 
     _________________________________________________ 
     (signed name, title and date) 
 
(DWI staff use only – Check and initial here if debarment status checked and firm is NOT debarred  ☐ _____)  
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Clean Water Act, 
Section 602(b)(14) 

(14) a contract to be carried out using funds directly made available by a capitalization grant 
under this title for program management, construction management, feasibility studies, 
preliminary engineering, design, engineering, surveying, mapping, or architectural related 
services shall be negotiated in the same manner as a contract for architectural and 
engineering services is negotiated under chapter 11 of title 40, United States Code, or an 
equivalent State qualifications-based requirement (as determined by the Governor of the 
State). 
 
From:  water_resources_reform_and_development_act_guidance.pdf (epa.gov) 
The requirements of 40 U.S.C. 1101 et seq. are: 
•  Public announcement of the solicitation (e.g., a Request for Qualifications); 
•  Evaluation and ranking of the submitted qualifications statements based on established, 

publicly available criteria (e.g., identified in the solicitation); o Evaluation criteria should 
be based on demonstrated competence and qualification for the type of professional 
services required (e.g., past performance, specialized experience, and technical 
competence in the type of work required); 

•  Discussion with at least three firms to consider anticipated concepts and compare 
alternative methods for furnishing services; 

•  Selection of at least three firms considered to be the most highly qualified to provide the 
services required; and 

•  Contract negotiation with the most highly qualified firm to determine compensation that is 
fair and reasonable based on a clear understanding of the project scope, complexity, 
professional nature, and the estimated value of the services to be rendered;  

 In the event that a contract cannot be negotiated with the most highly qualified 
firm, negotiation continues in order of qualification. 

 
Uniform Guidance 
 2 CFR 200.319(b) 
 

Competition. 
 
The non-Federal entity must conduct procurements in a manner that prohibits the use of 
statutorily or administratively imposed state or local geographical preferences in the 
evaluation of bids or proposals, except in those cases where applicable Federal statutes 
expressly mandate or encourage geographic preference. Nothing in this section preempts 
state licensing laws. When contracting for architectural and engineering (A/E) services, 
geographic location may be a selection criterion provided its application leaves an 
appropriate number of qualified firms, given the nature and size of the project, to compete for 
the contract. 
 

NC General 
Statute 143-64.31 
 

Procurement of Architectural, Engineering, and Surveying Services (NC “Mini-
Brooks”) 
 
…It is the public policy of this State… and Local Governmental Units…, to announce all 
requirements for architectural, engineering, surveying, construction management at risk 
services, design-build services,…, to select firms qualified to provide such services on the 
basis of demonstrated competence and qualification for the type of professional services 
required without regard to fee other than unit price information at this stage, and thereafter to 
negotiate a contract for those services at a fair and reasonable fee with the best qualified firm. 
If a contract cannot be negotiated with the best qualified firm, negotiations with that firm 
shall be terminated and initiated with the next best qualified firm. … 
 

https://www.epa.gov/sites/default/files/2015-04/documents/water_resources_reform_and_development_act_guidance.pdf


PESP 02/18/22 

NC General 
Statute 143-64.32 
 

NOTE: CWSRF and ARPA funding:  NCGS 143-64.32 cannot be used to exempt a local 
government unit from abiding by NCGS 143-63.31.  This is because there is no minimum 
dollar exemption allowed in the Federal Brooks Act, the Clean Water Act Section 
602(b)(14), or 2 CFR 200.319. 
 
Written exemption of particular contracts. 
 
Units of local government or the North Carolina Department of Transportation may in 
writing exempt particular projects from the provisions of this Article in the case of proposed 
projects where an estimated professional fee is in an amount less than fifty thousand dollars 
($50,000).  (1987, c. 102, s. 2; 2013-401, s. 2.) 
 

21 NCAC 
56.0701(f) 
 

SECTION .0700 – RULES OF PROFESSIONAL CONDUCT, adopted in accordance with NC 
General Statute 89C-20 (Board Rules for Professional Engineers, etc.) 
 
(f) A licensee shall solicit or accept work only on the basis of qualifications and: 

(1) Shall not offer to pay, either directly or indirectly, any commission, political 
contribution, gift, or other consideration in order to secure work, exclusive of securing 
salaried positions through employment agencies;  
(2) Shall compete for employment on the basis of professional qualification and 
competence to perform the work. The licensee shall not solicit or submit proposals for 
professional services containing a false, fraudulent, misleading, deceptive or unfair 
statement or claim regarding the cost, quality or extent of services to be rendered;  
(3) Shall, with regard to fee bidding on public projects, comply with the provisions of G.S. 
143-64.31 et seq., (or for federal projects, the Brooks Act, 40 U.S. Code 541 et seq.) and 
shall not knowingly cooperate in a violation of any provision of G.S. 143-64.31 et seq. (or 
of 40 U.S. Code 541 et seq.);  

… 

 



Resolution #R-24-15 

RESOLUTION BY THE TOWN OF BLACK MOUNTAIN TOWN COUNCIL TO ENTER 
INTO A CONTRACT FOR PROFESSIONAL DESIGN-BUILD SERVICES FOR THE BLACK 

MOUNTAIN SWANNANOA RIVER FLOODBENCH & CONSTRUCTED WETLANDS 
PROJECT-SRP-SW-ARP-0026   

WHEREAS, The State of North Carolina passed Session Law 2013-401 authorizing local governmental 
entities in North Carolina to utilize the design- build method for construction contracting pursuant N.C. 
Gen. Stat. § 143- 128.1A; and 

WHEREAS, on January 8, 2024, the Town Council of the Town of Black Mountain passed a Resolution 
to establish criteria to be utilized by the Town when considering the design-build delivery method for 
Town projects (“Town of Black Mountain Design-Build Criteria”); and 

WHEREAS, the Town received a $5 million dollar Local Assistance for Stormwater Infrastructure 
Investments (LASII) grant from the American Rescue Plan Act (ARPA) in March 2023; and 

WHEREAS, the Town intends to use these monies to enter into agreements to design, construct, repair, 
rehabilitate, or replace existing stormwater infrastructure to control stormwater quantity to mitigate 
flooding, improve water quality, and enhance the stability and function of the river and its riparian buffers 
along two project sites encompassing approximately 3,300 linear-feet area of the Swannanoa River; and 

WHEREAS, based upon the Town of Black Mountain Design-Build Criteria, the Town of Black 
Mountain conducted a qualifications and price based selection process to solicit proposals using the 
design-build method for the Floodbench and Wetland Construction Project# SRP-SW-ARP-0026 pursuant 
to N.C. Gen. Stat. § 143-128.1A, to construct, repair, rehabilitate, or replace existing stormwater 
infrastructure along two project sites identified in the Stormwater Master Plan which encompass 
approximately 3,300 linear-feet area of the Swannanoa River; and 

WHEREAS, Town Staff have determined North State Environmental Incorporated as most 
advantageous and have received a proposal response and negotiated general fees for services from North 
State Environmental Incorporated to provide engineering, design, permitting, and construction 
administration services to support the project. 

NOW THEREFORE, BE IT RESOLVED by the Town Council of the Town of Black Mountain, 
North Carolina that: 

1. North State Environmental Incorporated (selected firm) is most advantageous to provide
professional engineering, design, permitting, and construction administration services for the
project, as recommended by staff.

2. The pricing proposal (attached as Exhibit A) for engineering, design, permitting, and
construction administration services fees from North State Environmental Incorporated
(selected firm) is approved in the amount $1,001,600.00.



3. The Town Manager and  Town Attorney are authorized to negotiate and execute a final
contract with North State Environmental Incorporated (selected firm) not to exceed a
total amount of $5,000,000.00, consistent with the Town’s purchasing terms and conditions
and of this Resolution, as approved by the Town Attorney.

Adopted by the Town Council of the Town of Black Mountain, North Carolina on the 21st day of 
March 2024. 

____________________________ 
ATTEST:   C. Michael Sobol, Mayor
___________________________________ 
Wesley M. Barker, Town Clerk  __________________________________ 

Josh Harrold, Town Manager  
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PRICING INFORMATION FORM 

NOTE: The Price Information Form shall NOT be submitted in a sealed envelope.  There will be no 
public opening of Responses, Pricing Information, or Pricing Information Forms. 

PROJECT: 

NAME OF RESPONDENT: 

The undersigned, responsive to the Town of Black Mountain’s “Request for 
Qualifications/Pricing” for the above-referenced Project, proposes the following fees at the 
prices stated below: 

PRICE DESCRIPTION WRITTEN AMOUNT NUMERICAL 
AMOUNT 

Fee for providing design phase services** 
Proposed Fee for providing construction 
phase services** 
Price for providing the general conditions 
of the contract** 

*In the case of a discrepancy between the written amount and the numerical amount, the written
amount shall govern.

**Respondent’s pricing information shall account for and include those items set forth in greater 
detail below. 

RESPONDENT’S LICENSE 

The Respondent certifies that (he/she/it) is duly and properly licensed under the specific 
North Carolina state law regulating his/her/its particular trade and that the number of the license 
under which he/she/it now operates is       . 

CERTIFICATION AFFIDAVIT 

The above information is true and complete to the best of my knowledge and belief.  I 
further understand and agree that, if selected and a contract is negotiated with the Town of Black 
Mountain, this certification shall be attached thereto and become a part thereof. 

Respondent:  
(Print Name) 

By:  
(Signature) 

Name of Signer: 
(Print or Type) 

Title of Signer:  
(Print or Type) 

Date:  

Exhibit VII

North State Environmental

Six hundred thirty thousand dollars 
and zero cents $630,000.00

Two hundred thirty-three thousand dollars 
and zero cents $233,000.00

One hundred thirty-eight thousand six hundred 
dollars and zero cents $138,600.00

Swannanoa River Floodbench and Constructed Wetlands

Darrell Westmoreland

Darrell Westmoreland

02-16-2024

Vice President

49529

Darrell Westmoreland



 
 

Standard Form of 
Preliminary Agreement 
Between Owner and 
Design-Builder 

Document No. 520 
Third Edition, 2022 

© Design-Build Institute of America 
Washington, D.C. 

DBIA Contract Document #520 

SAMPLE



 

 
 

 

 
Design-Build Institute of America - Contract Documents 

LICENSE AGREEMENT 
 
By using the DBIA Contract Documents, you agree to and are bound by the terms of this License Agreement.  
 
1. License. The Design-Build Institute of America (“DBIA”) provides DBIA Contract Documents and licenses their use 

worldwide. You acknowledge that DBIA Contract Documents are protected by the copyright laws of the United 
States. You have a limited nonexclusive license to: (a) Use DBIA Contract Documents on any number of machines 
owned, leased or rented by your company or organization; (b) Use DBIA Contract Documents in printed form for 
bona fide contract purposes; and (c) Copy DBIA Contract Documents into any machine-readable or printed form 
for backup or modification purposes in support of your permitted use. 

2. User Responsibility. You assume sole responsibility for the selection of specific documents or portions thereof to 
achieve your intended results, and for the installation, use, and results obtained from the DBIA Contract Documents. 
You acknowledge that you understand that the text of the DBIA Contract Documents has important legal 
consequences and that consultation with an attorney is recommended with respect to use or modification of the 
text. You will not represent that any of the contract documents you generate from DBIA Contract Documents are 
DBIA documents unless (a) the document text is used without alteration or (b) all additions and changes to, and 
deletions from, the text are clearly shown. 

3. Copies. You may not use, copy, modify, or transfer DBIA Contract Documents, or any copy, modification or merged 
portion, in whole or in part, except as expressly provided for in this license. Reproduction of DBIA Contract 
Documents in printed or machine-readable format for resale or educational purposes is expressly prohibited. You 
will reproduce and include DBIA’s copyright notice on any printed or machine-readable copy, modification, or portion 
merged into another document or program. 

4. Transfers. You may not transfer possession of any copy, modification or merged portion of DBIA Contract 
Documents to another party, except that a party with whom you are contracting may receive and use such 
transferred material solely for purposes of its contract with you. You may not sublicense, assign, or transfer this 
license except as expressly provided in this Agreement, and any attempt to do so is void.  

5. Term. The license is effective for one year from the date of purchase. DBIA may elect to terminate it earlier, by 
written notice to you, if you fail to comply with any term or condition of this Agreement. 

6. Limited Warranty. DBIA warrants the electronic files or other media by which DBIA Contract Documents are 
furnished to be free from defects in materials and workmanship under normal use during the Term. There is no 
other warranty of any kind, expressed or implied, including, but not limited to, the implied warranties of 
merchantability and fitness for a particular purpose. Some states do not allow the exclusion of implied warranties, 
so the above exclusion may not apply to you. This warranty gives you specific legal rights and you may also have 
other rights which vary from state to state. DBIA does not warrant that the DBIA Contract Documents will meet your 
requirements or that the operation of DBIA Contract Documents will be uninterrupted or error free. 

7. Limitations of Remedies. DBIA’s entire liability and your exclusive remedy shall be: the replacement of any 
document not meeting DBIA’s "Limited Warranty" which is returned to DBIA with a copy of your receipt, or at DBIA’s 
election, your money will be refunded. In no event will DBIA be liable to you for any damages, including any lost 
profits, lost savings, or other incidental or consequential damages arising out of the use or inability to use DBIA 
Contract Documents even if DBIA has been advised of the possibility of such damages, or for any claim by any 
other party. Some states do not allow the limitation or exclusion of liability for incidental or consequential damages, 
so the above limitation or exclusion may not apply to you.  

8. Acknowledgment You acknowledge that you have read this agreement, understand it and agree to be bound by 
its terms and conditions and that it will be governed by the laws of the District of Columbia. You further agree that 
it is the complete and exclusive statement of your agreement with DBIA which supersedes any proposal or prior 
agreement, oral or written, and any other communications between the parties relating to the subject matter of this 
agreement. 
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Instruction Sheet for DBIA Document No. 520 Page 1 
© 2022 Design-Build Institute of America  

INSTRUCTIONS 
For DBIA Document No. 520 Standard Form of Preliminary Agreement Between Owner and Design-
Builder (2022 Edition) 
 
Checklist 
Use this Checklist to ensure that the Agreement is fully completed and all exhibits are attached. 

  Page 1  Owner’s name, address and form of business  
  Page 1  Design-Builder’s name, address and form of business 
  Page 1  Project name and address      
  Section 2.7 Attach exhibit for Additional Services (optional) 
  Section 4.2.2 Complete blanks for additional sum for use of Work Product 
  Section 5.1 Complete blanks for calendar days 
  Section 5.2 Attach exhibit for interim milestone dates (optional) 
  Section 6.1 Insert the Contract Price  
  Section 7.1 Insert the payment method  
  Section 7.2 Complete blanks for interest rate 
  Section 9.8 Insert any other provisions (optional) 
  Last Page  Owner’s and Design-Builder’s execution of the Agreement 

General Instructions 

No. Subject Instruction  

1. Standard Forms 
Standard form contracts have long served an important function in the United States and 
international construction markets. The common purpose of these forms is to provide an 
economical and convenient way for parties to contract for design and construction services. 
As standard forms gain acceptance and are used with increased frequency, parties are 
able to enter into contracts with greater certainty as to their rights and responsibilities.  

2. 
DBIA Standard 
Form Contract 

Documents 

Since its formation in 1993, the Design-Build Institute of America (“DBIA”) has regularly 
evaluated the needs of owners, design-builders, and other parties to the design-build 
process in preparation for developing its own contract forms. Consistent with DBIA’s 
mission of promulgating best design-build practices, DBIA believes that the design-build 
contract should reflect a balanced approach to risk that considers the legitimate interests 
of all parties to the design-build process. DBIA’s Standard Form Contract Documents 
reflect a modern risk allocation approach, allocating each risk to the party best equipped 
to manage and minimize that risk, with the goal of promoting best design-build practices. 

3. 
Use of 

Non-DBIA 
Documents 

To avoid inconsistencies among documents used for the same project, DBIA’s Standard 
Form Contract Documents should not be used in conjunction with non-DBIA documents 
unless the non-DBIA documents are appropriately modified on the advice of legal counsel. 

4. Legal 
Consequences 

DBIA Standard Form Contract Documents are legally binding contracts with important legal 
consequences. Contracting parties are advised and encouraged to seek legal counsel in 
completing or modifying these Documents. 

5. Reproduction 
DBIA hereby grants to purchasers a limited license to reproduce its documents consistent 
with the License Agreement accompanying these Documents. At least two original 
versions of the Agreement should be signed by the parties. Any other reproduction of DBIA 
Documents is prohibited.  

SAMPLE
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No. Subject Instruction  

6. Modifications 

Effective contracting is accomplished when the parties give specific thought to their 
contracting goals and then tailor the contract to meet the unique needs of the project 
and the design-build team. For that reason, these Documents may require modification 
for various purposes including, for example, to comply with local codes and laws, or 
to add special terms. Also, in some instances, these Documents must be modified to 
indicate the selection of a particular contract term. 
 
Any modifications to these Documents should be underlined to distinguish them from 
original language. Any modifications should be initialed by the parties. To delete 
provisions, strike through the printed words so that original language remains legible. 
At no time should a document be re-typed in its entirety. Re-creating the document 
violates copyright laws and destroys one of the advantages of standard forms – 
familiarity with the terms.   

7. Execution 
It is good practice to execute two original copies of the Agreement. Only persons 
authorized to sign for the contracting parties may execute the Agreement.  

 

Specific Instructions 

Section Title Instruction 

General Purpose of This 
Document 

DBIA Document No. 520, Standard Form of Preliminary Agreement Between Owner and 
Design-Builder (“Agreement”) is for preliminary services only, not for construction services, 
and shall be used when Owner decides not to contract for the complete design and 
construction at one time. Use of this Agreement anticipates a two-stage approach to the 
Project, whereby Owner retains the Design-Builder to assist in the review and/or 
development of Owner’s Project Criteria and for preliminary Schematic Design Documents. 
Then, depending upon the Design-Builder’s Proposal, Owner has the option of contracting 
for final design and construction services by executing either DBIA Document No. 525, 
Standard Form of Agreement Between Owner and Design-Builder – Lump Sum, 2022 
Edition, or DBIA Document No. 530, Standard Form of Agreement Between Owner and 
Design-Builder – Cost Plus Fee with an Option for a Guaranteed Maximum Price, 2022 
Edition. DBIA Document No. 525 and DBIA Document No. 530 can also be used when 
Owner desires preliminary services as part of a complete design-build contract.  

Under this Agreement, Design-Builder provides a Schematic Design and a Proposal for 
the completion of the design and construction. If Owner has not completed its Project 
Criteria before executing this Agreement, the Agreement allows for Owner to pay Design-
Builder to assist in the development of Owner’s Project Criteria as an Additional Service.  
 
If Owner does not accept the Proposal Design-Builder prepares under this Agreement, 
Owner may select another design-builder to complete the final design and construction. 
This Agreement allows Owner a limited license to use the Schematic Design and other 
Work Product created by Design-Builder under this Agreement to complete the Project, 
providing that Owner indemnifies Design-Builder for claims arising out of the use of the 
Work Product, and further agrees to compensate Design-Builder for the use of its Work 
Product. It is anticipated that Owner and Design-Builder will negotiate the compensation 
for the use of the Work Product prior to the execution of this Agreement.  

General 
Purpose of 

These 
Instructions 

These Instructions are not part of this Agreement, but are provided to aid the parties in 
their understanding of the Agreement and in completing the Agreement. 
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Section Title Instruction 

General Related 
Documents 

This Agreement includes its own abbreviated general conditions and does not require the 
use of DBIA Document No. 535, Standard Form of General Conditions of Contract 
Between Owner and Design-Builder, 2022 Edition (“General Conditions of Contract”).  

Upon completion of the services under this Agreement, the parties may complete the final 
design and construction of the Project by executing either DBIA Document No. 525 or DBIA 
Document No. 530, and the accompanying General Conditions of Contract.  

General Date 
On Page 1, enter the date when both parties reach a final understanding. It is possible, 
due to logistical reasons, that the dates when the parties execute the Agreement may be 
different. Once both parties execute the Agreement, the effective date of the Agreement 
will be the date recorded on Page 1. This date does not, however, determine Contract 
Time, which is measured according to the terms of Article 5. 

General 
Parties: Owner 

and Design-
Builder 

On Page 1, enter the legal name and full address of Owner and Design-Builder, as well as 
the legal form of each entity, e.g., corporation, partnership, limited partnership, limited 
liability company, or other.  

1.2 Definitions 
Although this Agreement is a stand-alone document, terms, words and phrases used in 
the Agreement shall have the same meanings used in the General Conditions of Contract. 

2.1 Design Services 
The parties should be aware that in addition to requiring compliance with state licensing 
laws for design professionals, some states also require that the design professional have 
a corporate professional license. 

2.2 Preliminary 
Services 

If Owner’s Project Criteria are provided, Design-Builder’s review and written evaluation of 
the Project Criteria will promote a clear understanding of Owner’s program prior to Design-
Builder’s preparation of Schematic Design Documents.  
 
This Agreement acknowledges that Owner may not have developed its Project Criteria 
prior to the execution of this Agreement, and provides that Owner may pay Design-Builder 
an additional fee to assist in this effort pursuant to Section 2.7, Additional Services.  

2.4 Proposal 

Upon completion of the Schematic Design Documents, Design-Builder shall prepare its 
Proposal, which shall contain the information described in Sections 2.4.1, 2.4.2, 2.4.3, and 
2.4.4. If the parties agree to additional or other requirements, state these requirements in 
Section 9.8, Other Provisions, or modify Section 2.4 appropriately.  

2.4.2 Schedule 

Given that expedited delivery is one of the primary factors driving many owners to select 
the design-build method, DBIA strongly believes that the parties should discuss and 
understand what each party must do to support the Project schedule. The entire Work, 
both design and construction, should be scheduled. The schedule should indicate the 
dates for the start and completion of the various stages of the Work, including the date 
when Owner information and approvals are required and any Owner-created constraints.  

2.4.3 Other Information 

Other information may be required to enter into a subsequent agreement for final design 
and construction. For example, if a Guaranteed Maximum Price (“GMP”) is proposed, 
Design-Builder will need to provide all documents used as the basis for the GMP and 
identify them in a GMP Exhibit. For a Lump Sum proposal, Design-Builder may need to 
create a Design-Builder’s Deviation List to identify any deviations from Owner’s Project 
Criteria. 

To identify other information that may be required, Design-Builder should familiarize itself 
with the terms of DBIA Document No. 525 or DBIA Document No. 530, and the 
accompanying General Conditions of Contract. 
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Section Title Instruction 

2.6 Completion of 
This Agreement 

If Design-Builder and Owner are unable to reach agreement on mutually acceptable 
revisions to the Proposal, and Owner does not accept the Proposal, Design-Builder will 
have no further involvement in the Project. Design-Builder’s ownership of the Work Product 
prepared under this Agreement, and Owner’s limited license to its use are described in 
Article 4, Ownership of Work Product.  

2.7 Additional 
Services 

Attach as a separate exhibit to this Agreement the scope of work for any Additional 
Services to be performed by Design-Builder, such as the development of Owner’s Project 
Criteria pursuant to Section 2.2.2.  

Article 
4 

Ownership of 
Work Product 

This Agreement provides that unless the parties select the optional provisions set forth in 
Article 4, Design-Builder shall retain ownership of the Work Product it produces, but 
obligates Design-Builder to grant a limited license to Owner to use the Work Product 
conditioned on the terms of Sections 4.2.1 and 4.2.2.   

DBIA recognizes that the critical decisions affecting the success of the Project and the 
greatest intellectual effort are typically developed during the preliminary phase. The 
purpose of Article 4 is to balance the interests of Owner, whose schedule will be adversely 
affected if it cannot use the Work Product created under this Agreement, and Design-
Builder, who may not have been compensated for the full market value of its preliminary 
work, and who must be protected from liability for design that it does not complete or 
construct.  

4.2.2 Additional 
Compensation 

To minimize disputes, the parties should negotiate prior to execution of the Agreement the 
amount of additional compensation Owner will pay Design-Builder for the right to use the 
Work Product. Enter the amount of this additional compensation.  

5.1 Commencement 
Date 

Design-Builder will commence its services within five (5) days of its receipt of Owner’s 
Notice to Proceed, and complete its services no later than the calendar day duration of 
time negotiated between the parties. Enter the calendar days duration of this negotiated 
Contract Time. 

5.2 Interim Dates Attach an exhibit for interim dates, if any. 

6.1 Contract Price Insert the Contract Price, or the basis for its calculation as agreed to by the parties.  

7.1 Payment Insert the method agreed upon by Owner and Design-Builder for partial and final payment. 

7.2 Interest 
Enter the rate at which interest will accrue on Design-Builder’s payments, if unpaid five (5) 
days after due.  

9.1 Dispute 
Resolution 

DBIA endorses the use of partnering, negotiation, mediation and arbitration for the 
prevention and resolution of disputes. This Agreement provides for mandatory, non-binding 
mediation followed by binding arbitration for any dispute not resolved by mediation. The 
parties are encouraged to attempt to negotiate a mutually satisfactory resolution of any 
claim, dispute, or controversy prior to resorting to mediation. 

9.8 Other Provisions Insert any other provisions. 
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Standard Form of Preliminary Agreement 

Between Owner and Design-Builder 
 

This document has important legal consequences. Consultation with 
an attorney is recommended with respect to its completion or modification. 

  
This AGREEMENT is made as of the             day of                     in 
the year of 20             , by and between the following parties, for services in connection with the Project 
identified below. 
 
 
OWNER: 
(Name and address) 
 
 
 
 
 
 
 
 
DESIGN-BUILDER: 
(Name and address) 
 
 
 
 
 
 
 
PROJECT: 
(Include Project name and location as it will appear in the Contract Documents) 
 
 
 
 
 
 
 
 
In consideration of the mutual covenants and obligations contained herein, Owner and Design-Builder agree 
as set forth herein. 
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Article 1 
General 

1.1 Duty to Cooperate. Owner and Design-Builder commit at all times to cooperate fully with each 
other, and proceed on the basis of trust and good faith to permit each party to realize the benefits afforded 
under this Agreement. 
 
1.2 Definitions. Terms, words and phrases used in this Agreement shall have the meanings given 
them in DBIA Document No. 535, Standard Form of General Conditions of Contract Between Owner and 
Design-Builder (2022 Edition) ("General Conditions of Contract"). 

 
 

Article 2 
Design-Builder's Services and Responsibilities 

2.1 Design Services. Design-Builder shall, consistent with applicable state licensing laws, provide 
design services, including architectural, engineering and other design professional services, required by 
this Agreement. Such design services shall be provided through qualified, licensed design professionals 
who are either (i) employed by Design-Builder, or (ii) procured by Design-Builder from independent sources. 
Nothing in this Agreement is intended to create any legal or contractual relationship between Owner and 
any independent design professional. 
 
2.2 Preliminary Services. 
 

2.2.1 Owner shall provide Design-Builder with Owner's Project Criteria describing Owner's 
program requirements and objectives for the Project. Owner's Project Criteria shall include Owner's 
use, space, price, time, site, performance and expandability requirements. Owner's Project Criteria 
may include conceptual documents, design specifications, design performance specifications and 
other technical materials and requirements prepared by or for Owner.  
 
2.2.2 If Owner's Project Criteria have not been developed prior to the execution of this 
Agreement, Design-Builder will assist Owner in developing Owner's Project Criteria, with such 
service deemed to be an Additional Service pursuant to Section 2.7 hereof. If Owner has developed 
Owner's Project Criteria prior to executing this Agreement, Design-Builder shall review and prepare 
a written evaluation of such criteria, including recommendations to Owner for different and 
innovative approaches to the design and construction of the Project. The parties shall meet to 
discuss Design-Builder's written evaluation of Owner's Project Criteria and agree upon what 
revisions, if any, should be made to such criteria. 

 
2.3 Schematic Design Documents. Design-Builder shall prepare Schematic Design Documents 
based on Owner's Project Criteria, as may be revised in accordance with Section 2.2.2 hereof. The 
Schematic Design Documents shall include design criteria, drawings, diagrams and specifications setting 
forth the requirements of the Project. The parties shall meet to discuss the Schematic Design Documents 
and agree upon what revisions, if any, should be made. Design-Builder shall perform such agreed-upon 
revisions. 
 
2.4 Proposal. Based on Owner's Project Criteria, the Schematic Design Documents, as each may be 
revised pursuant to Sections 2.2.2 and 2.3 above, and any other Basis of Design Documents upon which 
the parties may agree, Design-Builder shall submit a proposal to Owner (the "Proposal"), which shall include 
the following unless the parties mutually agree otherwise:   

 
2.4.1 a proposed contract price for the design and construction of the Project, which price shall 
be in the form of a lump sum or the cost of the work plus a fee with an option for a Guaranteed 

SAMPLE



 

 

DBIA Document No. 520 - Standard Form of Preliminary Agreement Between Owner and Design-Builder   Page 3 
©  2022 Design-Build Institute of America  

Maximum Price ("GMP"); 
 
2.4.2 a schedule and date of Substantial Completion of the Project upon which the Contract Price 
for the Project is based; 
 
2.4.3 all other information necessary for the parties to enter into DBIA Document No. 525, 
Standard Form of Agreement Between Owner and Design-Builder – Lump Sum (2022 Edition); 
DBIA Document No. 530, Standard Form of Agreement Between Owner and Design-Builder –Cost 
Plus Fee with an Option for a Guaranteed Maximum Price (2022 Edition); DBIA Document No. 544, 
Standard Form of Progressive Design-Build Agreement (2022 Edition); or DBIA Document No. 545, 
Form of Progressive Design-Build Agreement for Water and Wastewater Projects (2022 Edition) 
with the accompanying General Conditions of Contract, DBIA Document 535; and 
 
2.4.4 the time limit for acceptance of the Proposal. 

 
2.5 Review of Proposal. Design-Builder and Owner shall meet to discuss and review the Proposal. If 
Owner has any comments regarding the Proposal, or finds any inconsistencies or inaccuracies in the 
information presented, it shall promptly give written notice to Design-Builder of such comments or findings. 
If Design-Builder finds the revisions acceptable, Design-Builder shall, upon receipt of Owner's notice, adjust 
the Proposal.  
 
2.6 Completion of This Agreement. Design-Builder’s services under this Agreement shall be deemed 
completed upon meeting with Owner to discuss the Proposal and making those revisions to the Proposal, 
if any, Design-Builder finds acceptable. 
 
2.7 Additional Services. Design-Builder shall perform the Additional Services set forth in a separate 
exhibit to this Agreement. The cost for such services shall be as mutually agreed upon by Owner and 
Design-Builder, with the Contract Price for this Agreement, as set forth in Section 6.1 hereof, being adjusted 
accordingly. 

 
 

Article 3 
Owner’s Services and Responsibilities 

3.1 Timely Performance. Owner shall throughout the performance of this Agreement cooperate with 
Design-Builder. Owner shall perform its responsibilities, obligations and services, including its reviews and 
approvals of Design-Builder’s submissions, in a timely manner so as not to delay or interfere with Design-
Builder’s performance of its obligations under this Agreement. 
 
3.2 Owner’s Project Criteria. Owner shall provide Design-Builder with Owner’s Project Criteria. If 
Owner desires that Design-Builder assist Owner in developing such criteria as an Additional Service under 
Section 2.7 hereof, Owner shall provide Design-Builder with its objectives, limitations and other relevant 
information regarding the Project. 
 
3.3 Owner-Provided Information. Owner shall provide, at its own cost and expense, for Design-
Builder’s information and use, the following, all of which Design-Builder is entitled to rely upon in performing 
its obligations hereunder: 
 

3.3.1 Surveys describing the property, boundaries, topography and reference points for use 
during construction, including existing service and utility lines; 
 
3.3.2 Geotechnical studies describing subsurface conditions, and other surveys describing other 
latent or concealed physical conditions at the Site; 
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3.3.3 Temporary and permanent easements, zoning and other requirements and encumbrances 
affecting land use or necessary to permit the proper design and construction of the Project;  
 
3.3.4 A legal description of the Site; 
 
3.3.5 To the extent available, as-built and record drawings of any existing structures at the Site; 
and 
 
3.3.6 To the extent available, environmental studies, reports and impact statements describing 
the environmental conditions, including, but not limited to, Hazardous Conditions, in existence at 
the Site. 

 
 

Article 4 
Ownership of Work Product 

4.1 Work Product. All drawings, specifications and other documents and electronic data furnished by 
Design-Builder to Owner under this Agreement (“Work Product”) are deemed to be instruments of service 
and Design-Builder shall retain the ownership and property interests therein, including but not limited to any 
intellectual property rights, copyrights and/or patents, subject to the provisions set forth below.  
 
4.2 Owner’s Limited License. If Owner fails to enter into a contract on this Project with Design-Builder 
to complete the design and construction of the Project and Owner proceeds to design and construct the 
Project through its employees, agents or third parties, Design-Builder, upon payment in full of the amounts 
due Design-Builder under this Agreement, shall grant Owner a limited license to use the Work Product to 
complete the Project, conditioned on the following:  
 

4.2.1 Use of the Work Product is at Owner’s sole risk without liability or legal exposure to Design-
Builder or anyone working by or through Design-Builder, including Design Consultants of any tier 
(collectively the “Indemnified Parties”). Owner shall defend, indemnify and hold harmless the 
Indemnified Parties from and against any and all claims, damages, liabilities, losses and expenses, 
including attorneys’ fees, arising out of or resulting from the use of the Work Product; and 
 
4.2.2 Owner agrees to pay Design-Builder the additional sum of      
Dollars ($   ) as compensation for the right to use the Work Product in accordance with 
this Article 4. 

 
[At the parties’ option, one of the following may be used in lieu of Section 4.2.] 

 
 If Owner fails to enter into a contract on this Project with Design-Builder to complete the design and 

construction of the Project and Owner proceeds to design and construct the Project through its employees, 
agents or third parties, Design-Builder, upon payment in full of the amounts due Design-Builder under this 
Agreement: (a) grants Owner a limited license to use the Work Product in connection with the Owner’s 
completion of the Project; and (b) transfers all ownership and property interests, including but not limited to 
any intellectual property rights, copyrights and/or patents, in those portions of the Work Product that consist 
of architectural, engineering and other design elements and specifications that are unique to the Project. 
The parties shall specifically designate those portions of the Work Product for which ownership in the Work 
Product shall be transferred. Such grant and transfer are conditioned on the following:  
 

4.2.1 Use of the Work Product is at Owner’s sole risk without liability or legal exposure to Design-
Builder or anyone working by or through Design-Builder, including Design Consultants of any tier 
(collectively the “Indemnified Parties”). Owner shall defend, indemnify and hold harmless the 
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Indemnified Parties from and against any and all claims, damages, liabilities, losses and expenses, 
including attorneys’ fees, arising out of or resulting from the use of the Work Product; and 
 
4.2.2 Owner agrees to pay Design-Builder the additional sum of                  
Dollars ($   ) as compensation for the right to use the Work Product in 
accordance with this Article 4. 
 

or 
 If Owner fails to enter into a contract on this Project with Design-Builder to complete the design and 

construction of the Project and Owner proceeds to design and construct the Project through its employees, 
agents or third parties, Design-Builder, upon payment in full of the amounts due Design-Builder under this 
Agreement, transfers to Owner all ownership and property interests, including but not limited to any 
intellectual property rights, copyrights and/or patents, in the Work Product. Such transfer is conditioned on 
the following:  
 

4.2.1 Use of the Work Product is at Owner’s sole risk without liability or legal exposure to Design-
Builder or anyone working by or through Design-Builder, including Design Consultants of any tier 
(collectively the “Indemnified Parties”). Owner shall defend, indemnify and hold harmless the 
Indemnified Parties from and against any and all claims, damages, liabilities, losses and expenses, 
including attorneys’ fees, arising out of or resulting from the use of the Work Product; and 
 
4.2.2 Owner agrees to pay Design-Builder the additional sum of      
Dollars ($    ) as compensation for the right to use the Work Product in 
accordance with this Article 4. 

 
 

Article 5 
Contract Time 

5.1 Commencement Date. Design-Builder shall commence performance of the services set forth in 
this Agreement within five (5) days of Design-Builder’s receipt of Owner’s Notice to Proceed (“Date of 
Commencement”) unless the parties mutually agree otherwise in writing. Design-Builder shall complete 
such services no later than       (  ) calendar days after the 
Date of Commencement.  
 
5.2 Interim Dates. Interim milestone dates, if any, of identified portions of the services set forth in this 
Agreement shall be achieved as described in a separate exhibit to this Agreement. 

 
 

Article 6 
Contract Price 

6.1 Contract Price. The Contract Price for this Agreement is as set forth below: (Provide for a fixed lump 
sum amount, cost of the work plus a fee with a GMP, hourly rates, or some other basis of compensation.) 
 
 
 
 
 
6.2 Scope of Contract Price. The Contract Price shall be the full compensation due Design-Builder 
for the performance of all services set forth in this Agreement, and shall be deemed to include all the sales, 
use, consumer and other taxes mandated by applicable Legal Requirements. The Contract Price shall be 
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adjusted to reflect any Additional Services agreed upon by the parties after execution of this Agreement.  
 
 

Article 7 
Procedure for Payment 

7.1 Payment. Design-Builder and Owner agree upon the following method for partial and final payment 
to Design-Builder for the services hereunder: (Insert terms.)  
 
7.2 Interest. Payments due and unpaid by Owner to Design-Builder shall bear interest commencing 
five (5) days after payment is due at the rate of       percent (          
%). 

 
 

Article 8 
Electronic Data 

8.1 Electronic Data.  
 

8.1.1 The parties recognize that Contract Documents, including drawings, specifications and 
three-dimensional modeling (such as Building Information Models) and other Work Product may be 
transmitted among Owner, Design-Builder and others in electronic media as an alternative to paper 
hard copies (collectively “Electronic Data”).  

 
8.2 Transmission of Electronic Data. 
 

8.2.1 Owner and Design-Builder shall agree upon the software and the format for the 
transmission of Electronic Data. Each party shall be responsible for securing the legal rights to 
access the agreed-upon format, including, if necessary, obtaining appropriately licensed copies of 
the applicable software or electronic program to display, interpret and/or generate the Electronic 
Data. 
 
8.2.2 Neither party makes any representations or warranties to the other with respect to the 
functionality of the software or computer program associated with the electronic transmission of 
Work Product. Unless specifically set forth in the Agreement, ownership of the Electronic Data does 
not include ownership of the software or computer program with which it is associated, transmitted, 
generated or interpreted. 
 
8.2.3 By transmitting Work Product in electronic form, the transmitting party does not transfer or 
assign its rights in the Work Product. The rights in the Electronic Data shall be as set forth in Article 
4 of the Agreement. Under no circumstances shall the transfer of ownership of Electronic Data be 
deemed to be a sale by the transmitting party of tangible goods. 

 
8.3 Electronic Data Protocol. 
 

8.3.1 The parties acknowledge that Electronic Data may be altered or corrupted, intentionally or 
otherwise, due to occurrences beyond their reasonable control or knowledge, including but not 
limited to compatibility issues with user software, manipulation by the recipient, errors in 
transcription or transmission, machine error, environmental factors, and operator error. 
Consequently, the parties understand that there is some level of increased risk in the use of 
Electronic Data for the communication of design and construction information and, in consideration 
of this, agree, and shall require their independent contractors, Subcontractors and Design 
Consultants to agree, to the following protocols, terms and conditions set forth in this Section 8.3. 
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8.3.2 Electronic Data will be transmitted in the format agreed upon in Section 8.2.1 above, 
including file conventions and document properties, unless prior arrangements are made in 
advance in writing. 
 
8.3.3 The Electronic Data represents the information at a particular point in time and is subject 
to change. Therefore, the parties shall agree upon protocols for notification by the author to the 
recipient of any changes which may thereafter be made to the Electronic Data, which protocol shall 
also address the duty, if any, to update such information if such information changes prior to Final 
Completion. 
 
8.3.4 The transmitting party specifically disclaims all warranties, expressed or implied, including, 
but not limited to, implied warranties of merchantability and fitness for a particular purpose, with 
respect to the media transmitting the Electronic Data. However, transmission of the Electronic Data 
via electronic means shall not invalidate or negate any duties pursuant to the applicable standard 
of care with respect to the creation of the Electronic Data, unless such data is materially changed 
or altered after it is transmitted to the receiving party, and the transmitting party did not participate 
in such change or alteration.  

 
 

Article 9 
Other Provisions 

9.1 Initial Dispute Resolution. The parties agree that any claim, dispute or controversy arising out of 
or relating to this Agreement or the breach thereof that cannot be resolved through discussions by the 
parties shall be submitted to non-binding mediation administered by a mutually agreeable impartial 
mediator, or if the parties cannot so agree, a mediator designated by the American Arbitration Association 
(“AAA”) pursuant to the Construction Industry Mediation Rules then in effect. Any claim, dispute, or 
controversy arising out of or relating to this Agreement or the breach thereof which has not been resolved 
by mediation shall be submitted to binding arbitration administered by the AAA pursuant to the Construction 
Industry Arbitration Rules then in effect.  
 
9.2 Confidentiality. Confidential Information is defined as information which is determined by the 
transmitting party to be of a confidential or proprietary nature and: (i) the transmitting party identifies it as 
either confidential or proprietary; (ii) the transmitting party takes steps to maintain the confidential or 
proprietary nature of the information; and (iii) the document is not otherwise available in or considered to 
be in the public domain. The receiving party agrees to maintain the confidentiality of the Confidential 
Information and agrees to use the Confidential Information solely in connection with the services set forth 
in this Agreement. 
 
9.3 Assignment. Neither Design-Builder nor Owner shall without the written consent of the other party 
assign, transfer, or sublet any portion or part of its obligations under this Agreement. 
 
9.4 Governing Law. This Agreement shall be governed by the laws of the location of the Project, 
without giving effect to its conflict of law principles. 
 
9.5 Severability. If any provision or any part of a provision of this Agreement shall be finally determined 
to be superseded, invalid, illegal, or otherwise unenforceable pursuant to applicable laws by any authority 
having jurisdiction, such determination shall not impair or otherwise affect the validity, legality, or 
enforceability of the remaining provisions or parts of the provision of this Agreement, which shall remain in 
full force and effect as if the unenforceable provision or part was deleted. 
  
9.6 Amendments. This Agreement may not be changed, altered, or amended in any way except in 
writing signed by a duly authorized representative of both parties. 
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9.7 Entire Agreement. This Agreement forms the entire agreement between Owner and Design-
Builder. No oral representations or other agreements have been made by the parties except as specifically 
stated in this Agreement. 
 
9.8 Other Provisions. Other provisions, if any, are as follows: 
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In executing this Agreement, Owner and Design-Builder each individually represents that it has the 
necessary financial resources to fulfill its obligations under this Agreement, and each has the necessary 
corporate approvals to execute this Agreement, and perform the services described herein. 
 
OWNER:      DESIGN-BUILDER: 
 
              
(Name of Owner)     (Name of Design-Builder) 
 
              
(Signature)      (Signature) 
 
              
(Printed Name)      (Printed Name) 
 
              
(Title)       (Title) 
 
Date:        Date:        
 
 
 
 
Caution: You should sign an original DBIA document which has this caution printed in blue. An 
original assures that changes will not be obscured as may occur when documents are reproduced. 
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The license for use of this document expires 1 year from the date of purchase.  

To renew your license, visit store.dbia.org. 

 

 

 

Questions? We’re here to help. 

Contact us 
 

 

Design-Build Institute of America 
1001 Pennsylvania Ave. NW, Suite 410 

Washington, DC 20004 

(202) 682-0110 
dbia@dbia.org 
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