
 
 

 

 

 

Historic Preservation Commission Regular Meeting 

November 17, 2021 

 

PROPOSED AGENDA 

 

I. CALL TO ORDER 

• Welcome 

• Determination of Quorum 

 

II. ADOPTION OF AGENDA 

• Motion: To adopt the agenda as presented [or as amended] 

 

III. ADOPTION OF MINUTES 

• Motion: To adopt the minutes of October 20, 2021 as written [or as amended] 

  

IV. OLD BUSINESS 

 

V. NEW BUSINESS 

• Certificate of Appropriateness Request – 105 Cherry Street 

• Mikkel Hansen – 112 Hilltop Road 

• Discussion of Mural Regulations/Rules/Standards 

• Discussion of Chamber of Commerce Proposed Downtown Project 

 

VI. COMMUNICATION FROM HISTORIC PRESERVATION COMMISSION 

 

VII. COMMUNICATION FROM STAFF 

 

VIII. ADJOURNMENT 



 
 
 

     
 
 

 
 

PUBLIC NOTICE 
AVISO PÚBLICO 

 
BLACK MOUNTAIN HISTORIC PRESERVATION COMMISSION  
 

REGULAR MEETING 
REUNIÓN ORDINARIA 

 
Wednesday, November 17, 2021, at 6:00 p.m. 

Miércoles 17 de Noviembre de 2021, a las 6:00 p.m. 
 
The Black Mountain Historic Preservation Commission will meet for their regular monthly 
meeting on Wednesday, November 17, 2021, at 6:00 p.m. at Town Hall, 160 Midland Avenue, 
Black Mountain, NC.  
La Comisión de Preservación Histórica de Black Mountain realizará su meeting mensual regular 
el miércoles 17 de Noviembre de 2021 a las 6:00 p.m. en el Ayuntamiento, 160 Midland Avenue, 
Black Mountain, NC. 
 
The meeting is open to the public. Masks are required.  
La reunión está abierta al público. Se requieren máscaras.  
 
A Zoom link is available for citizens who cannot attend the meeting.  
Un enlace de Zoom está disponible para los ciudadanos que no pueden asistir a la reunión.  
https://us02web.zoom.us/j/83823217239 
                                  _________________________                                       
       Jennifer Tipton 
       Senior Admin    
      
The Town of Black Mountain is committed to providing accessible facilities, programs and services for all people in 
compliance with the Americans with Disabilities Act (ADA). Should you need assistance or a particular 
accommodation for this meeting please contact Jennifer Tipton at (828) 419-9371 or by email at 
Jennifer.tipton@tobm.org.   
La ciudad de Black Mountain se compromete a proporcionar instalaciones, programas y servicios accesibles para 
todas las personas en cumplimiento con la Ley de Estadounidenses con Discapacidades (ADA). Si necesita ayuda o 
un alojamiento en particular para esta reunión, comuníquese con Jennifer Tipton al (828) 419-9371 o por correo 
electrónico a Jennifer.tipton@tobm.org. 
 

Posted to the Town Bulletin Board 11/01/2021 
www.townofblackmountain.org  

https://us02web.zoom.us/j/83823217239
mailto:Jennifer.tipton@tobm.org
mailto:Jennifer.tipton@tobm.org
http://www.townofblackmountain.org/


 
 

 

TOWN OF BLACK MOUNTAIN 
160 Midland Avenue ⬧ Black Mountain ⬧ N.C. ⬧ 28711 

Phone: (828) 419-9300 ⬧ Fax: (828) 669-2030 

 

 

MEMORANDUM 

 

To:  Town of Black Mountain Historic Preservation Commission 

From:  Jennifer Tipton, Senior Admin 

Re:  Agenda Packet for November 17, 2021 

Date:  November 8, 2021 

 

The Town of Black Mountain Historic Preservation Commission will meet on Wednesday, 

November 17, 2021, at 6:00 p.m. in Town Hall at 160 Midland Avenue. 

 

Please find the following items for your information and use at the meeting: 

 

 1. The proposed agenda; 

 

 2. Draft minutes from October 20, 2021;  

 

 3. Certificate of Appropriateness Request – 105 Cherry Street;  

 

 4. Mikkel Hansen – 112 Hilltop Road;  

 

5. Discussion of Mural Regulations/Rules/Standards; and  

 

6. Discussion of Chamber of Commerce Proposed Downtown Project.   

 

Please let Jennifer Tipton know if you are unable to attend this meeting.  

jennifer.tipton@tobm.org or (828) 419-9371. 

 
The Town of Black Mountain is committed to providing accessible facilities, programs and services for 

all people in compliance with the American with Disabilities Act. Should you need assistance or a 

particular accommodation for this meeting, please inform Jennifer Tipton at (828) 419-9371 or by email 

at jennifer.tipton@tobm.org.  

 

CC: Jessica Trotman, Planning Director 

 Jake Hair, Planner 1/Zoning Administrator  

 Ron Sneed, Town Attorney 

 Anna Stearns, Town Attorney 

 

mailto:jennifer.tipton@tobm.org
mailto:jennifer.tipton@tobm.org


TOWN OF BLACK MOUNTAIN 

HISTORIC PRESERVATION COMMISSION 

 

 
 

 

The Black Mountain Historic Preservation Commission held its regular meeting on Wednesday, 

October 20, 2021, at 6:00 p.m. electronically via Zoom.  

 

 I. CALL TO ORDER 

The meeting was called to order at p.m. with the following members present: 

  Matthew Turner, Vice Chair 

Absent: 

  Susan Leive, Chair   

  Ron Collins 

  Jay Parmar 

Staff: 

  Jennifer Tipton, Senior Admin 

Others Present: 

   

 

Jennifer Tipton declared that a quorum was not present and no business was discussed. The 

meeting adjourned at 6:07 p.m.  

 

 

 

 

Prepared by:       ______________________________ 

        Susan Leive, Chair 

 

 

___________________________     

Jennifer Tipton, Senior Admin    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





Innate Woodworking
Nick Biggs
104 Eastside Dr. Suite 316
Black Mountain, NC 28711
innatewoodworking@gmail.com
(904) 888-5472

Sarah Sunshine Pottery New
Deck
Sarah Vekasi, MDiv.

sarahsunshinepottery@gmail.com

(828) 333-1884

www.sarahsunshinepottery.com

105 Cherry St. Black Mountain, NC 28711

OVERVIEW

We are submitting an application to build a new deck in the back entrance of 105 Cherry Street.

The current deck is unusable and unsafe. In building a new deck, we hope to add to the

functionality of the business, as well as contribute to the beauty of our town. Thank you for your

consideration.

Materials and Specifications

The deck will be a 14’x14’ square with a cantilever support at 12 feet. A direct stair set will run

along the right side of the structure. Due to the older nature of the existing brick, this deck will be

a stand alone structure, not directly connected to the building.

Footers- Six Posts @ 6”x6” connected to post brackets into graded concrete with appropriate

bolts

Stair Stringers- 2”x12” material within the coded dimensions of a 7” maximum rise and an 11”

minimum run.

Framing Materials- Exterior Grade KDAT Pressure Treated Pine Lumber



Fasteners- Exterior grade metal screws and bolts

Hardware- Joist hangers, L-brackets, Post brackets

Cost

The total cost of this project is estimated to be $10,520.





Swannanoa Ingles

105 Cherry Street Buffer Map

.



Name Address City State Zip PIN #

150 Cherry Street LLC 118 Beech St Black Mountain NC 28711 0619-36-2052

Shirtmandude Co 103 Cherry Street Black Mountain NC 28711 0619-36-2055

Pei-Ling T Becker 101A Cherry Street Black Mountain NC 28711 0619-36-2057

Johanna Maytin Trustee 6278 N Federal Hwy #405 Ft Lauderdale FL 33308 0619-36-2049

Lawrence J Brandon; Ruth Brandon PO Box 788 Black Mountain NC 28711 0619-36-2141

Town Corner Properties LLC 103 W State Street Black Mountain NC 28711 0619-36-2154

Town Corner Properties LLC 103 W State Street Black Mountain NC 28711 0619-36-2175

Town Corner Properties LLC 103 W State Street Black Mountain NC 28711 0619-36-2197

Daniel H Wall IV (LE); Barbara S Wall (LE) 117 Forest Hill Drive Black Mountain NC 28711 0619-36-3121

David A Ruland; Kirby H Ruland 95 Booter Rd Fairview NC 28730 0619-36-3048

108 Broadway LLC 1586 Haven Heights Dr Marion NC 28752 0619-36-3056

Dragonfly3 Building LLC 1586 Haven Heights Dr Marion NC 28752 0619-36-3064

Town of Black Mountain 160 Midland Avenue Black Mountain NC 28711 0619-35-3989

Town of Black Mountain 160 Midland Avenue Black Mountain NC 28711 0619-35-2993

Town of Black Mountain 160 Midland Avenue Black Mountain NC 28711 0619-35-3907

Kim Caraway; Cheryl D Caraway 80 Oak Cir Marion NC 28752 0619-35-2999

John Lawrence Pellom 410 Melody Cir Swannanoa NC 28778 0619-36-2073 c/o Kaye Laws

Loose Dogs LLC 313 Joan Ct Beaufort NC 28516 0619-35-1834

Montreat College Rentals I LLC PO Box 185 Montreat NC 28757 0619-35-1975

Roberto E Vengoechea; June B Vengoechea 100 Cherry Street Black Mountain NC 28711 0619-35-1979

DAAJ Investments LLC 15 Alpine Way Swannanoa NC 28778 0619-35-1946



Town of Black Mountain 
160 MIDLAND AVENUE • BLACK MOUNTAIN, NORTH CAROLINA • 28711   Phone (828) 419-9300 

PLANNING & DEVELOPMENT                       Fax (828) 669-2030 

                                                                                                        TDD  1-800-735-2962 

 
 

 

NOTICE OF REQUEST FOR A CERTIFICATE OF APPROPRIATENESS 
FOR A MAJOR WORK WITHIN THE HISTORIC DISTRICT 

 
DATE:     November 1, 2021 
 

TO:         Current Property Owner 
 

FROM:     TOWN OF BLACK MOUNTAIN 

                PLANNING & DEVELOPMENT 

 

PROPERTY DESCRIPTION/PIN #:  105 Cherry Street 

                                                             0619-36-2052.00000 

 

 

An application for a Certificate of Appropriateness has been applied for by:  Sarah Vekasi 
                                                                                  
This Certificate of Appropriateness is requested to allow the property owner to:  Replace/repair rear 

deck at 105 Cherry Street.  

 

 

 

An Evidentiary Hearing will be held Wedensday, November 7, 2021 @ 6:00 P. M. in the 

Council Room of Town Hall, 160 Midland Avenue, Black Mountain, NC 28711. A Zoom link 

is also provided for any citizen who is not able to attend.  

https://us02web.zoom.us/j/83823217239 
 

The purpose of the historic district is to encourage the restoration, preservation, rehabilitation and 

conservation of historically, architecturally and archaeologically significant structures, buildings, sites, 

objects and their surroundings, and to review construction design to ensure compatibility with the 

character of the district.  Under Section 4.7.3.14 (B) of the Land Use Code for the Town of Black 

Mountain, we are informing you as an adjoining property owner that there will be a public hearing to 

consider a request for a Certificate of Appropriateness for a major work within the District and that you 

may choose to show cause as to why this request should not be granted.  If you have any questions 

regarding this Notice, please contact the Planning and Development Department at 828-419-9300. 

https://us02web.zoom.us/j/83823217239


 

 
 

 

 

 

 

 

LEGAL NOTICE 

 
 

BLACK MOUNTAIN HISTORIC PRESERVATION COMMISSION 
 

 

CERTIFICATE OF APPROPRIATENESS HEARING 

 
Thursday, November 17, 2021, at 6:00 p.m. 

 

The Black Mountain Zoning Board of Adjustment will meet on Thursday, 

November 17, 2021, at 6:00 p.m. in the Board Room in the Town Hall Building, 

160 Midland Avenue, Black Mountain, NC.  The purpose of this meeting is to hear 

a Certificate of Appropriateness request for 105 Cherry Street, further identified as 

PIN #0619-36-2052.00000, to replace the rear deck.  

 

The meeting is open to the public. Masks are required. 

 

A Zoom link is available for citizens who are not available to attend in person. 
https://us02web.zoom.us/j/83823217239  
 

       __________________________ 
       Jennifer Tipton  

       Senior Admin 

 

 
The Town of Black Mountain is committed to providing accessible facilities, programs and services for all people in 

compliance with the Americans with Disabilities Act (ADA). Should you need assistance or a particular 

accommodation for this meeting please contact Jennifer Tipton at (88) 419-9371 or by email at 

Jennifer.tipton@tobm.org.  

 

 

Posted to the Town Bulletin Board 11/01/2021 
Published in the Black Mountain News 11/4/2021 and 11/11/2021 

 
www.townofblackmountain.org  

https://us02web.zoom.us/j/83823217239
mailto:Jennifer.tipton@tobm.org
http://www.townofblackmountain.org/
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Jennifer Tipton

From: SchellyM@newbernnc.gov <ncpres@listserv.unc.edu> on behalf of 
SchellyM@newbernnc.gov

Sent: Friday, June 11, 2021 11:39 AM
To: NC Preservation Commissions and Staff
Subject: RE: [ncpres] Mural Regulations

Hello, Jennifer, 
1) We do not regulate paint color, so wherever paint is allowed, a painted mural is beyond the HPC’s decision.  No 

CoA is required. 
 

2) If it is a mounted mural, then we would do a CoA like a sign (mount into masonry joints, etc.) and a CoA is 
required:  
Guidelines for Signage 
2.8.1 Signage shall incorporate proportions and dimensional details of the surrounding architectural facade. … 
2.8.2 Drive fasteners for signs in mortar joints to prevent damage to the masonry units. 
 

3) Public art is part of the following guideline: 
Guidelines for Public and Open Spaces  
2.2.1 Introduce public art, statuary, artifacts, memorials, and fountains as focal points in spaces that do not 
obscure historic buildings or their architectural features. Consider the scale and historic context of art features 
when determining the setting and location. 

 
Matt 

 

Matthew Schelly, AICP, Reg. Arch. (CA), CZO, CFM 
 

City Planner, Historic Preservation Administrator 
 
City of New Bern, Development Services Department 
303 First Street 
New Bern, NC  28560 
Office: 252-639-7583 
schellym@newbernnc.gov 
 
If you are not the intended recipient, you must destroy this message and inform the sender 

immediately. This electronic mail message and any attachments, as well as any electronic mail message(s) sent in response to it may be considered 
public record and as such subject to request and review by anyone at any time. It also may contain information which is confidential within the 
meaning of applicable federal and state laws.  

 

From: jennifer.tipton@townofblackmountain.org <ncpres@listserv.unc.edu>  
Sent: Friday, June 11, 2021 11:04 AM 
To: NC Preservation Commissions and Staff <ncpres@listserv.unc.edu> 
Subject: [ncpres] Mural Regulations 
 
Good Morning and Happy Friday! 
  
I am looking to see if any other Historic Commissions regulate murals in their local historic districts and if so, would you 
mind sharing those regulations with me?  
  
Thank you and I hope everyone has a great weekend!  

 
Everything comes  together here. 
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Jennifer Tipton 

Senior Admin 
Town of Black Mountain 
160 Midland Avenue 
Black Mountain, NC 28711 
(828) 419-9300 ext. 371 
(828) 669-2030 (fax) 
www.townofblackmountain.org 
  

You are currently subscribed to ncpres as: schellym@newbernnc.gov. 
To unsubscribe send email to listserv@unc.edu with the subject line "unsubscribe ncpres" 
(remove quotes before sending) 

‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ If you are not the intended 
recipient, you must destroy this message and inform the sender immediately. This electronic mail message and any 
attachments, as well as any electronic mail message(s) sent in response to it may be considered public record and as 
such subject to request and review by anyone at any time. It also may contain information which is confidential within 
the meaning of applicable federal and state laws.  

---------------------------------------------------------------------------------------------------------------------------------------
---------------------------------------------------------------------------------------------------------------------------------------
---------- If you are not the intended recipient, you must destroy this message and inform the sender 
immediately. This electronic mail message and any attachments, as well as any electronic mail message(s) sent 
in response to it may be considered public record and as such subject to request and review by anyone at any 
time. It also may contain information which is confidential within the meaning of applicable federal and state 
laws.  

You are currently subscribed to ncpres as: jennifer.tipton@townofblackmountain.org. 
To unsubscribe send email to listserv@unc.edu with the subject line "unsubscribe ncpres" 
(remove quotes before sending) 

















January 02, 2017

Understanding the First Amendment Limitations
on Government Regulation of Artwork
Share:

    

This article is adapted from portions of “Chapter 4: Government Regulation of Art and Architecture” in the

forthcoming book Local Government, Land Use, and the First Amendment: Protecting Free Speech and Expression,

edited by Brian J. Connolly and published by ABA Publishing. The book will be released in 2017.

Local government control of art  arises frequently: for example, in the regulation of murals as a form of outdoor

signage or advertising, in graffiti abatement, or in government selection of artwork for display in public parks or

public buildings. These controls present many familiar First Amendment concerns. Because art has been

characterized by the courts as a form of First Amendment-protected speech, regulations pertaining to artwork must

be content neutral, contain adequate procedural safeguards, and may not be unconstitutionally vague. Artwork

differs from other forms of speech, however, particularly signage, in one critical respect: in the case of artwork, the

medium is commonly the message. While a written message on a sign could theoretically be conveyed regardless of

the height, size, location, color, materials, or brightness of the sign structure, artwork is different. In many cases, the

size, orientation, color, or materials comprising the work are of critical importance to the piece’s communicative

intent. Thus, while local government aesthetic regulatory interests are implicated in the regulation or control of art,

the appropriateness of aesthetic interests in regulating artwork is debatable under the First Amendment.

While the First Amendment broadly applies to artistic media, First Amendment concerns regarding the regulation of

architecture are still in an antenatal state. Few court cases have considered First Amendment challenges to local

design review requirements, building design mandates, or ordinances that restrict the extent to which buildings may

look similar or different from one another. Because First Amendment protections have generally expanded since the

Constitution was ratified, First Amendment challenges to architectural controls may increase in the coming years.

This article reviews First Amendment issues associated with regulation of artwork. The government practitioner,

however, should review the First Amendment doctrines applicable to regulations of all forms of speech, such as

content neutrality. The case law pertaining to local government controls of artwork and architecture is actually quite

sparse. Cases generally applicable to speech regulation and, as discussed further herein, the government speech

doctrine and public forum law, provide additional guidance in this area.

Forms of Local Government Regulation of Art and
Architecture
Local governments regulate or control artwork in myriad ways. On private property, art regulation frequently arises

via zoning codes, sign regulations, and nuisance abatement controls. Murals, paintings, and other two-dimensional
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works of art located on private property and that may be affixed to building walls, on signposts, or elsewhere are

frequently regulated specially as “murals” or other forms of artwork, or as a form of signs under local sign

regulations. Three-dimensional works of art located on private property, including sculptures or statuary, may be

regulated by zoning regulations that restrict the placement or size of structures, or by building or fire codes.

Additionally, artwork may be regulated by local governments pursuant to their general authority to regulate

nuisances; for example, many local governments prohibit graffiti and other nontraditional forms of artwork under

their nuisance control codes. In some circumstances, nuisance regulations such as those prohibiting the location of

trash or junk cars on private property may limit displays of artwork. Some local governments completely exempt

works of art on private property from regulation under zoning or sign codes.

Similarly, local governments may have ordinances or other laws controlling private individuals’ use and placement of

objects, including artwork, within public property. Local governments may also control artwork on public property

through procurement and selection processes for art displays in public buildings. Some local jurisdictions have

additionally initiated programs that require public art, or cash payments into public art funds, in connection with

private development applications. Some such ordinances require review of private developments’ public art

installations by local art committees. Additionally, recognizing the benefits of publicly-accessible art, many local

governments have adopted “percent-for-art” ordinances, requiring that governmental expenditures on public works

include public art.

First Amendment Application to and Protections for
Art
Courts frequently err in favor of affording artists’ subjective viewpoints significant latitude in determining the First

Amendment’s application to artwork.  Music, theater, film, and visual art—including paintings, prints, photographs,

and sculpture—as well as several other forms of expressive conduct, including tattooing, have been found to merit

First Amendment protection.  One court observed that “[v]isual art is as wide ranging in its depiction of ideas,

concepts and emotions as any book, treatise, pamphlet or other writing, and is similarly entitled to full First

Amendment protection.”  A particular work need not be immediately and obviously identifiable as a work of art, i.e.,

it could be fairly abstract, to be protected.

The scope of First Amendment protection for artwork, while expansive, is not boundless. The same carve-outs from

First Amendment protection applicable to other media of speech, including for obscenity, fighting words, and

incitement, exist with respect to artwork. The First Amendment does not protect obscenity.  The Supreme Court has

defined obscenity as “works which, taken as a whole, appeal to the prurient interest in sex, which portray sexual

conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or

scientific value,” as determined by an “average person, applying contemporary community standards.”  The

foregoing test does not provide bright-line clarity as to what types of artwork are obscene for constitutional

purposes. The Supreme Court has found “hard core” pornography  and child pornography  to be outside of the

scope of First Amendment protection, but courts have struck down local ordinance limitations on speech and

expressive conduct as they related to poetry with a sexual content,  pornography that may be understood as

degrading toward women,  depictions of animal cruelty,  virtual depictions of child pornography,  films or artwork

in which obscene images are paired with non-obscene material, and parody material.  Artwork that depicts nudity,

violence, or thought-provoking portrayals containing sexual content is not likely to fall outside the scope of First

Amendment protection. But, to the extent art exhibits material of a vulgar, pornographic nature, it may not enjoy

First Amendment protections.

As with artwork of an obscene nature, artwork containing elements of “fighting words,” incitement, or defamation

also falls outside the umbrella of First Amendment protection. When a work of art is intended to counsel viewers

toward criminal violence, it may lack First Amendment protection. But, when an artist does not intend for her work

to provoke unlawful action, and when the risk of such unlawful action is not great, the work would presumably be

constitutionally protected.
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An artist’s free speech rights may be limited additionally by state common law limitations on “verbal torts,” including

defamation—slander or libel—as well as torts such as intentional infliction of emotional distress.  Specifically, when

defamatory speech is on a matter of private concern and involves private individuals, the First Amendment

generally does not protect the defendant speaker.  Conversely, when speech critical of another relates to a matter of

public concern  or when such speech involves a public figure,  the speaker may have a First Amendment defense

against a tort claim. Thus, artwork that criticizes a public figure or addresses a matter of public concern would likely

carry First Amendment protections that would be unavailable if the work criticized or parodied a private individual

on a matter of private concern.

While the foregoing exceptions relate to all speech, another exception to First Amendment protection pertains

specifically to artwork. In recent decades, courts have established boundaries between art meriting First

Amendment protection and commercial merchandise that is not protected speech.  Many of these cases arise in

the context of street vendors of clothing or other souvenirs that claim that local licensing requirements interfere

with protected speech. Commercial merchandise lacking “a political, religious, philosophical or ideological message”

falls outside the scope of the First Amendment’s protections.

However, artwork does not lose its First Amendment protection simply because it is commercial in nature.

Commercial speech receives First Amendment protection, albeit less than noncommercial speech.  Commercial

speech has been defined by the Supreme Court as “expression related solely to the economic interests of the speaker

and its audience,”  or speech that otherwise proposes a commercial transaction.  Art in the form of commercial

advertising, which bears the logo or trademark of a particular business or firm, or that otherwise proposes a

commercial transaction, retains First Amendment protection.

First Amendment Limits on Regulation of Art
The First Amendment’s application to specific works of art is based in large part on the ownership—public or

private—of the underlying property where the artwork is being displayed. Regardless of whether artwork is

displayed on public or private property, developing code definitions that meet First Amendment limitations is the

most important and difficult task in regulating artwork. Many local regulations contain definitional distinctions

between signage and artwork. Because it is almost impossible to distinguish between signage and artwork without

reference to the content of the message, these provisions defining artwork are likely content based and may be

legally questionable following Reed v. Town of Gilbert.

Art on Private Property

Artwork on private property that is subject to local regulation typically falls into two categories: two-dimensional

artwork such as wall murals or signage displaying murals or paintings and three-dimensional artwork such as

sculpture or statuary. Graffiti is another form of artwork that frequently occurs on private property.

The First Amendment doctrine relating to regulation of artwork located on private property mirrors the doctrine

associated more generally with signage on private property. In reviewing local regulations applicable to art, courts

will generally look first to whether a regulation of noncommercial artwork on private property is content and

viewpoint neutral,  and if so, whether it is tailored to serve a significant governmental interest and whether ample

alternative channels of communication are available.  If the regulation is content based, strict scrutiny applies,

requiring a compelling governmental interest and least restrictive means of achieving that interest.  For

commercial works, courts apply the Central Hudson test requiring such regulations to serve a substantial

governmental interest, directly advance that regulatory purpose, and not restrict more speech than is necessary.

Other concerns that might arise in the regulation of artwork on private property include whether the regulation

effects an unconstitutional prior restraint,  or whether the regulation is vague  or overbroad.  If a local regulation

is content based, the government has failed to establish a substantial regulatory interest, or the regulation is not

appropriately tailored to the regulatory interest, it will most likely be invalidated.  Similarly, if the regulation does
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not provide adequate procedural safeguards, such as a concrete review timeframe, or if the regulation leaves

administrative officers with unbridled discretion to approve or deny the display of certain artwork, the regulation

may be an unconstitutional prior restraint.  Moreover, if the regulation is vague or overbroad,  or if the regulation

suppresses too much speech,  it may also be found unconstitutional.

Avoiding Content Bias: Definitions and Other Problems. Content concerns arise in many areas of art regulation,

but the most common problems relate to definitions of “sign,” “mural,” “art,” or “artwork.” In Neighborhood

Enterprises, Inc. v. City of St. Louis,  the owner of a mural protesting alleged eminent domain abuses by St. Louis,

Missouri, challenged the city’s enforcement of its sign ordinance against the mural. The Eighth Circuit held that the

city’s definition of “sign,” which exempted from its definition all flags, civic crests, and similar objects, was content

based because the code’s application to the mural rested on the message of the mural.  A similar problem arose

when the Norfolk, Virginia, sign ordinance exempted from regulation “works of art which in no way identify or

specifically relate to a product or service.”  The Fourth Circuit found, “On its face, the former sign code was content-

based because it applied or did not apply as a result of content, that is, ‘the topic discussed or the idea or message

expressed.’”  The court went on to find that the city’s differential regulation of works of art was not narrowly tailored,

since artwork could have the same detrimental impact on community aesthetics or traffic safety that garish signage

might have.

Case law also provides an example of content neutral treatment of artwork. In Peterson v. Village of Downers Grove,

the court upheld a local government’s ban on “painted wall signs.” The court found the ban content neutral because

it did not contain references to the message on a given sign. Peterson is instructive for local governments regarding

the need to establish code definitions that do not create content based distinctions, particularly in the arena of

regulating artwork on private property. After Reed, it will be challenging for a local government to distinguish

between, say, a “mural” and a “sign,” or between a “sculpture” and a “structure,” in a content neutral manner, although

it may be possible to identify specific media of artwork in the same manner as was done in Peterson.

Content neutral regulations of artwork should focus on the non-communicative aspects of the artwork. Examples of

content neutral regulation of art include regulating the size, height, placement, or lighting of works of art.  Unlike

with signage, however, regulating some of the locational aspects of art may give rise to claims of content

discrimination, particularly when a particular work of art is alleged to be context- or location-specific.  Similarly,

regulation of materials or color may be problematic, as the materials and colors used in the creation of a work of art

are often central to the message of the particular work.  More broadly, regulating noncommercial artwork

differently from other forms of noncommercial speech may violate the First Amendment. When a local sign code

contains different size, height, or other display limitations on murals as compared with political signage, that code is

at risk of being found to be content based.

Analysis of Content Neutral Regulations of Artwork. Content neutral regulations must be supported by a

substantial or significant regulatory interest, and the regulation must be narrowly tailored to that interest.  In the

context of sign and visual display cases, the Supreme Court has found both aesthetic and traffic safety significant

and/or substantial as they relate to sign regulation.  But there is scant case law on the governmental interests

supporting regulation of artwork. While traffic safety may suffice as a governmental interest for purposes of

regulating works of art, aesthetics is likely less sound given that the aesthetic concerns of a local government may be

at odds with the message of a particular work of art. If the government is in the business of making the community

beautiful, can the government prohibit “ugly” artwork whose ugliness is a critical part of its message? A local

government’s restriction on the size, height, or color of murals for aesthetic purposes may directly conflict with the

central message of a muralist’s work. Similarly, whereas many sign codes regulate the placement of signs within

property and with respect to street right-of-ways in order to preserve a particular community character, an artist’s

placement of a sculpture or mural—if the artwork is site-specific—may help to articulate the message that the artist

wishes to convey with his or her work.

Furthermore, building safety, nuisance control, and other purposes underpinning zoning and building restrictions
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have not been widely reviewed for whether they are significant governmental interests in First Amendment

litigation. In Kleinman v. City of San Marcos,  a Texas city had an ordinance prohibiting property owners from

keeping junked vehicles on their properties. A novelty store placed a wrecked Oldsmobile 88 in its front lawn,

planted it with vegetation, and painted the car colorfully with the message “Make Love Not War.” After ticketing the

property owner and the commencement of litigation, the city stipulated to the fact that the car planter had some

artistic expressive value. The Fifth Circuit found that the car’s expressive value was secondary to its utility as a junked

vehicle.  Applying the intermediate scrutiny test for expressive conduct, the court found that the junked vehicle

ordinance was content neutral in purpose and narrowly tailored to serve the government’s interest in preventing

attractive nuisances to children, prevention of rodents and other pests, and reducing urban blight, vandalism, and

depressed property values.  While the city’s interests in blight prevention and preserving property values may have

had some aesthetic component, the court did not analyze whether aesthetic interests alone could support

prohibiting the creative car-planter as a form of artwork.

Narrow tailoring requires that the regulation in question directly advance the interest(s) asserted by the government.

In the context of artwork, problems may arise where local codes treat murals differently from other forms of

noncommercial speech, and where the regulatory interests at stake are not directly served by the differential

treatment.

Distinguishing Between Non-Commercial and Commercial Artwork. When a municipal code requires a property

owner to obtain a permit for a commercial wall sign, but does not require a permit for a non-commercial mural, how

does one address artwork displayed on the wall of a building that contains images of products sold inside the

building? Business owners often use blank wall space on the side of a building to advertise products sold inside the

building, beautify the premises of their properties, or to convey non-commercial or political messages. Determining

whether such images constitute commercial or non-commercial speech is rarely simple.

Case law provides several illustrations of this problem. When a city attempted to prohibit a fuel station owner’s

mural depicting “the geography, indigenous plants, and archaeolo�y of Mexico, [the] social advancements of the

Mexican people in contemporary society as well as reflections upon a colonial period of Mexican history,” placed in

an effort to beautify the property and to attract customers to the station, a California court found the mural to be

noncommercial speech.  And when a shop that sold fishing equipment, including bait and tackle, displayed a

painted wall mural depicting fish and other aquatic plant and animal species, the mural was determined to be

noncommercial speech: “[A]s the evidence demonstrate[d] . . . it reflects a local artist’s impression of the natural

habitat and waterways surrounding [the subject shop], and also alerts viewers to threatened species of fish.”

Conversely, a mural in Ohio depicting a “mad scientist” outside of a shop that sold nitrous oxide for racing cars was

found to constitute commercial speech.  In arriving at that conclusion, the court stated, “the crucial inquiry is

whether the expression depicted in the appellants’ mural either extends beyond proposing a commercial

transaction or relates to something more than the economic interests of the appellants and their customers.”  The

court found that “[t]he sign plainly is intended to attract attention to [the racing shop], which directly relates to that

company’s economic interests.”  In another case, a Virginia pet day-care owner displayed a mural depicting dogs

playing on the side of the building, in plain view of a dog park. The Fourth Circuit concluded that the mural was

commercial speech because the mural was intended to attract attention of potential customers, it depicted images

relating to services provided on the premises, and the owner had an economic motivation for displaying the mural.

Courts are generally more deferential to governmental regulations of commercial speech as compared with

regulations of non-commercial speech, in part because the commercial speech doctrine does not require an initial

determination regarding the content neutrality of the regulation in question. But local governments should take care

to define the boundary between commercial and non-commercial speech, using distinctions found in case law

applicable to the local government.

Special Considerations. An area that has been mostly unexplored in case law relates to local anti-graffiti ordinances.

52

53

54

55

56

57

58

59

60

61

Understanding the First Amendment Limitations on Government Regula... https://www.americanbar.org/groups/state_local_government/publications...

5 of 12 6/3/2021, 9:56 AM



Many local governments have taken measures to prevent graffiti, based primarily on aesthetic concerns and an

interest in preventing vandalism and property-related crime. In a 2007 case, a group of graffitists challenged New

York City’s prohibitions on the sale of aerosol paint cans and broad-tipped markers to persons under 21 years of age,

and persons under 21 from possessing such objects in public places, which were intended to control unwanted

graffiti in the city.  The Second Circuit upheld the district court’s determination that regulation was content neutral,

but also agreed with the conclusion that the ordinance provisions burdened more speech than was necessary to

achieve the city’s goals.  Earlier cases found similar restrictions to pass constitutional muster, although not on First

Amendment grounds.  To the extent anti-graffiti ordinances regulate in a content neutral manner and do not

burden more speech than necessary, they are likely to be upheld by courts. Local governments should beware,

however, that many current anti-graffiti ordinances likely contain content based definitions of the term “graffiti.” An

example of a definition of “graffiti” that likely passes muster is one that references graffiti based on its unauthorized

nature.

Another area that has received little judicial attention relates to public art programs in private development projects.

Some local governments require that private development projects include public art, require dedications of money

or artwork in connection with private development projects, or undergo design review of artwork. The

constitutionality of these arrangements has not been fully vetted. In a case originating in Washington state, a federal

district court found that the city’s requirement that signs be of a Bavarian style was not content based, did not

constitute forced speech, and that a design review board charged with reviewing signs and architecture in the

community did not constitute an unlawful prior restraint despite having “somewhat elastic” criteria for review.

Similarly, the Oregon Court of Appeals held that the City of Portland’s design review process as applied to billboards

did not constitute an overbroad regulation or unconstitutional prior restraint due to the narrow construction of the

design review board’s purview.

Private Art on Public Property

The regulation of artwork on public property carries different considerations than artwork on private property. Two

special problems arise in the regulation of artwork on public property: the sale or display of artwork on public

property such as parks, sidewalks, or streets and government selection of artwork for public property, including

government buildings, plazas, and parks.

Sale or Display of Private Artwork by Private Individuals on Public Property. Many local codes prohibit the sale of

commercial products or the solicitation of business on public property. Some of these code provisions create

express exemptions for nonprofit organizations or other forms of noncommercial speech. In cases addressing such

regulations, courts first review where the property falls within the public forum doctrine, i.e., whether the property is

a traditional, designated, limited, or non-public forum.  If the property is a traditional or designated public forum,

restrictions must be content neutral and narrowly tailored to serve significant governmental interests, and these

restrictions may regulate only the time, place, and manner of speech.  If the property is a limited public forum or a

non-public forum, the restrictions must only be viewpoint neutral and reasonable, a far more deferential standard

than that which is applied in traditional and designated public fora.

In a 2000 case, St. Augustine, Florida, attempted to enforce its ordinance prohibiting “selling, displaying, offering for

sale or peddling any goods, wares or merchandise” on public property, including streets and sidewalks, against a

street artist displaying and selling newspapers and art that contained political messages.  The code provision

exempted nonprofit and religious organizations, but did not contain any exemption for political speech. In a cursory

analysis, the court found that the artist’s visual art and newspapers were protected by the First Amendment, and

found that the public property regulated by the ordinance was a traditional public forum, thus requiring the

regulation to be content neutral and narrowly tailored to a significant governmental interest.  Because the

ordinance favored nonprofit and religious organizations over other forms of non-commercial speech, the court held

the restriction content based.
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Similarly, a New York City law requiring street vendors to obtain a license for the sale of items on city sidewalks was

found not to be narrowly tailored or to provide sufficient alternative channels for communication.  The restriction

capped the total number of licenses available to sidewalk vendors citywide.  After finding that the works being sold

by sidewalk vendors were subject to First Amendment protection  and that the traditional public forum analysis

applied to the case,  the Second Circuit found that the license requirement and cap were not narrowly tailored to

the city’s goals of reducing congestion and ensuring clear passage on the sidewalks.  The court reasoned that the

city could have employed time, place, and manner restrictions to ensure clear passage on the sidewalks while still

offering vendors the opportunity to obtain a license, and that exceptions to the licensing cap called into question the

rule’s tailoring.  The court also found that the restriction did not provide ample alternatives, and that the sale of

artwork on the street was more accessible than sales in galleries or elsewhere.

To the extent local governments prohibit the sale or display of commercial products on sidewalks or other public

properties, exceptions made for non-commercial speech, including non-commercial artwork, should not distinguish

among forms of non-commercial speech. Moreover, an outright ban or severe limitations on the display of non-

commercial artwork in traditional public fora, such as streets or sidewalks, is likely to fail the narrow tailoring part of

the intermediate scrutiny test. Time, place, and manner restrictions are permissible where necessary to ensure safe

passage for pedestrians along public sidewalks, or to limit traffic congestion along public streets. Additionally, where

the regulation of artwork is taking place in a limited or nonpublic forum, restrictions and prohibitions can be much

broader, so long as they are viewpoint neutral.

Government Selection of Artwork for Public Property. Government agencies, from federal agencies to local

governments, often beautify public properties through the use of artwork, including murals, sculpture, and other

works of art. In some cases, these works of art are commissioned by the government, and in other cases, they are

selected through an artwork selection process. Generally, the government has wide latitude to choose artwork for

government properties and to relocate or remove that artwork in the event the government chooses to redevelop or

otherwise modify government properties.

Cases addressing questions of government acquisition and placement of artwork have generally held that artwork

acquired by the government for display on public property becomes the property and expression of the

government,  or alternatively, that the government’s acquisition and display of artwork creates a nonpublic forum,

where the acquisition process need only be viewpoint neutral and reasonable.  One court found that a sculpture

located on the grounds of a federal government building constituted the expression of the government, and could

be relocated freely without the consent of the artist.  That court additionally found that even if the sculpture’s

location had been a public forum, the sculpture’s relocation was a time, place, and manner restriction because the

government’s purpose in relocating the sculpture was related to free passage of pedestrians on the plaza where the

sculpture was located.  Other cases have held that government acquisition of artwork for display in public buildings

or galleries creates a nonpublic forum, and government decisions to reject or remove artwork that could be

offensive or critical are permissible when the purposes of the forum are undermined by the artwork’s offensive or

critical nature.

The foregoing judicial approach to government control of artwork on government property was recently reaffirmed

by the First Circuit in the case of Newton v. LePage.  There, the Maine labor department sought to remove a mural

from a waiting room within its offices on the grounds that the mural did not depict evenhanded treatment of

organized labor issues. In its analysis, the court did not rely on the public forum doctrine, but rather on the

government speech doctrine, which was articulated by the Supreme Court just three years earlier.  Although the

court did not conclude that the mural was government speech, it nonetheless deferred to the government’s choice

to remove the mural and concluded that there was no First Amendment violation in so doing.

The government speech doctrine, which carves out from First Amendment application any speech promulgated by

the government, lends additional support to local governments engaged in the selection and ownership of artwork

on public property.  With the adoption and expansion of the government speech doctrine by the Supreme Court, it
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can be expected that government decisions regarding the acquisition, display, relocation, and removal of works of

art on public property will be subject to even lesser scrutiny.  The Supreme Court has found that donated

monuments in a public park constitute government speech,  as do specialty license plates.  Given this recent case

law, artwork selected by the government for display on public property is likely to be considered by a court to be

government speech.

Conclusion
This article’s review of artwork through a First Amendment lens occurs on the frontier of constitutional

jurisprudence. Yet as First Amendment protections expand, we may be witnessing an expansion of First

Amendment applicability that may sweep up previously unchecked governmental controls on artwork and

architecture. Local governments are therefore advised to carefully consider how their zoning codes and other

regulations affect the ability of artists and architects to speak through their work and to ensure that local efforts to

make regulations content neutral and otherwise consistent with the First Amendment preserve free speech rights of

all speakers.
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