TOWN OF BLACK MOUNTAIN
160 Midland Avenue ¢ Black Mountain ¢ N.C. ¢ 28711
Phone: (828) 419-9300 ¢ Fax: (828) 669-2030

MEMORANDUM
To: Town of Black Mountain Board of Adjustment
From: Jennifer Tipton, Senior Admin
Re: Agenda Packet for September 16, 2021

Date: September 3, 2021

The Town of Black Mountain Board of Adjustment will meet on Thursday, September 16,
2021, at 6:00 p.m. electronically via Zoom.

Please find the following items for your information and use at the meeting:
1. The proposed agenda;
2. Draft minutes from August 19, 2021;
3. Variance Request for 99999 Crockett Ridge Road;
4: Board of Adjustment Brochure:
5. Review of Rules of Procedures; and
4. Review of Order of Operations.

Please let Jennifer Tipton know if you are unable to attend this meeting.
jennifer.tipton@townofblackmountain.org or (828) 419-9371.

The Town of Black Mountain is committed to providing accessible facilities, programs and services for
all people in compliance with the American with Disabilities Act. Should you need assistance or a
particular accommodation for this meeting, please inform Jennifer Tipton at (828) 419-9371 or by email
at jennifer.tipton@townofblackmountain.org.

CC: Jessica Trotman, Planning Director
Jake Hair, Planner
Ron Sneed, Town Attorney


mailto:jennifer.tipton@townofblackmountain.org
mailto:jennifer.tipton@townofblackmountain.org

PUBLIC NOTICE

BLACK MOUNTAIN ZONING BOARD OF ADJUSTMENT

In order to maintain the safety of Town residents, staff, and the Zoning Board of Adjustment, the
Zoning Board of Adjustment regular meeting scheduled for Thursday, September 16, 2021 at
6:00 p.m. will be conducted electronically using Zoom software in lieu of its in-person
meeting. The Town of Black Mountain Town Hall will not be open for this meeting.

There are two ways the public can participate in the meeting:

1. Join the meeting through Zoom on your computer or smart device. *Citizen video
feeds will not be enabled. There is no password.

https://us02web.zoom.us/j/88493529738

Meeting ID: 884 9352 9738

If you have not used Zoom before on a computer or smart device, you are encouraged to download the
application from their website at Zoom.us/download and try it out prior to the meeting. There is no cost
associated with the software or attending the meeting and there are toll free number options to dial in to
listen live only.

2. Join the meeting by telephone (listen only).

Simply call US Toll-free 1-877-853-5247 or US Toll-free 1-888-788-0099

Meeting ID: 884 9352 9738 followed by the Pound sign (#)

Jennifer Tipton
Senior Admin

The Town of Black Mountain is committed to providing accessible facilities, programs and services for all people in
compliance with the Americans with Disabilities Act (ADA). Should you need assistance or a particular
accommodation for this meeting please contact, Jennifer Tipton at (828) 419-9371 or by email at
Jennifer.tipton@townofblackmountain.org

Posted to the Town Bulletin Board 09/01/2021
www.townofblackmountain.org



https://us02web.zoom.us/j/88493529738
http://www.townofblackmountain.org/

AVISO PUBLICO

JUNTA DE AJUSTE DE ZONIFICACION DE BLACK
MOUNTAIN

Con el fin de mantener la seguridad de los residents de la Ciudad, el personal y la Junta de Ajuste
de Zonificacion, la reunion regular de la Junta de Ajuste de Zonificacion programada para el
jueves 17 de septiembre de 2021 a las 6:00 p.m. se llevaré a cabo electronicamente utilizando
el software Zoom en lugar de su reunién en persona. El Ayuntamiento de Black Mountain no
estara abierto para esta reunion.

Hay dos formas en que el publico puede participar en la reunion:

1. Unase a la reunion a través de Zoom en su computadora o dispositivo inteligente.
*Las transmisiones de video ciudadanas no estaran habilitadas. No hay contrasena.

https://us02web.zoom.us/j/89438062459

ID de reunion: 894 3806 2459

Si no ha utilizado Zoom antes una computadora o dispositivo inteligente, le recomienda descargar la
aplicacion desde su sitio web en Zoom.us/download y probarla antes de la reunidén. No hay ningin costo
asociado con el software o asistir a la reunion y hay opciones de nimero gratuito para escuchar solo en
vivo.

2. Unase a la reunion por teléfono (solo escuchar).

Simplemente llame al numero gratuito 1-877-853-5247 o al nimero gratuito 1-888-
788-0099

ID de reunion: 894 3806 2459 seguido del signo de libra (#)

Jennifer Tipton
Administrador senior

La ciudad de Black Mountain se compromete a proporcionar instalaciones, programas y servicios accesibles para
todas las personas en cumplimiento con la Ley de Estadounidenses con Discapacidades (ADA). Si necesita ayuda o
un alojamiento en particular para esta reunion, comuniquese con Jennifer Tipton al (828) 419-9371 o por correo
electrénico a Jennifer.tipton@townofblackmountain.org.

Publicado en el Tablon de Anuncios municipal 09/01/2021
www.townofblackmountain.org
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Board of Adjustment Regular Meeting
September 16, 2021

PROPOSED AGENDA

L CALL TO ORDER
e Welcome
e Determination of Quorom

IL ADOPTION OF AGENDA
e Motion: To adopt the agenda as presented [or as amended]

III. ADOPTION OF MINUTES
e Motion: To adopt the minutes of August 19, 2021 as written [or as amended]

IV.  OLD BUSINESS

V. NEW BUSINESS

Variance Request for 99999 Crocket Ridge Road
Board of Adjustment Brochure

Review Rules of Procedure

Review Order of Operations

V. COMMUNICATION FROM BOARD OF ADJUSTMENT

VII. COMMUNICATION FROM STAFF

VIII. ADJOURNMENT



The Black Mountain Board of Adjustment held its regular meeting on Thursday, August 19,
2021, at 6:00 p.m. electronically via Zoom.

L. CALL TO ORDER
The meeting was called to order with the following members present:
Patrick Prosser
Janet McKimpson

Absent:
John DeWitt, Chair
Jillian Ballard, Vice Chair
Greg Feightner
Dave Barley, Alternate
Staff:

Jennifer Tipton, Senior Admin
Jake Hair, Planner 1/Zoning Administrator

A quorum was not present and no business was conducted.

Prepared by:

John DeWitt, Chair

Jennifer Tipton, Senior Admin



Town of Black Mountain Staff Report
Zoning Board of Adjustment

Case No: V-21-05 Hearing Date: September 16, 2021
Case Name: Crockett Ridge Rd Procedure: Zoning Board of Adjustment

Address of Variance Request:
99999 Crockett Ridge Rd
Black Mountain, NC 28711
PIN #0618-55-8656.00000

Applicant:

Mark and Hannah Titus
118 Craggy St

Black Mountain, NC 28711

Request:
The applicant is seeking a variance to decrease the front and rear setbacks from 30 feet to 25
feet.

City Staff:
Jake Hair, Planner
Jennifer Tipton, Clerk to ZBA



I. SUMMARY OF REQUEST

The applicant is requesting to reduce the front and rear setbacks from thirty feet (30°) to twenty-
five feet (257).

I1. PROCESS — REQUIRED CITY APPROVALS

In addition to this variance, the applicant will need to obtain zoning compliance approval and a
building permit that demonstrates compliance with all applicable standards of the Zoning
Ordinance and the North Carolina Building Codes.

II1. ZONING AND LAND USE

This property is zoned CR-1 (Conservation Residential) and required setbacks are as follows:

4.6.3.1 Dimensional requirements (CR-1).

Density & Lot Size Minimum Yard Requirements Max.
Height

Min. Lot Min. Min. Front Side Rear Structure

Size/Max. | Width | Depth | Setback | Setback | Setback (ft.) | Height
Residential | Density (ft) | (f) | (ft) (ft.) (ft.)
Uses

1 acre 80 100 30 10 30 35

(43,560 sf) | (15 ft. (25

1 DUA at steep

street) hillside)

The surrounding properties are zoned and developed for residential use.

North South East West
Adjacent Zoning | p CR-1 CR-1 CR-1
Designation
Adjacent Land Empty Empty Empty Single-Family
Uses Residential Lot Residential Lot Residential Lot Residence

Existing Condition
The subject property is a .26 acre parcel in the CR-1 zoning district. The average slope of the lot
is 16.4%.




IV. NOTIFICATION

Notice of the variance request and hearing was mailed to all property owners within 200 feet of
the project site. Public notice was posted on the Town bulletin board and on the Town of Black
Mountain website on September 1, 2021. Legal notice appeared in the Black Mountain News the
weeks of September 6, 2021 and September 13, 2021. The property was posted with a notice
listing the time and date of the hearing. Consent forms were sent to the applicant and all property
owners within 200 feet to consent to having a virtual evidentiary hearing for the variance request.

V. ANALYSIS

Staff’s analysis is that the lot meets all the dimensional requirements per Section 4.6.3.3 and
does not meet the steep hillside front setback reduction as the slope is under 30%.

Per Section 2.1.4 of the Town of Black Mountain Land Use Code, a permit is required before
work is begun and a permit shall not be issued until the town zoning administrator has provided
authorization that the proposed structure is in compliance with the zoning district in which it is
located.

Section 1.7.3(A) of the Town of Black Mountain Land Use Code states that the board of
adjustment shall authorize upon application in specific cases such variance from the terms of the
town’s land use code as will not be contrary to the public interest and where owing to special
conditions, a literal enforcement of the provisions of the town ordinances will, in an individual
case, result in practical difficulty or unnecessary hardship. Variances are not intended to provide
limited relief from regulations in those cases where strict application of a particular requirement
will create a practical difficulty or unnecessary hardship prohibiting the use of land in a manner
otherwise allowed in the land use code and in a way that the spirit of the town regulations shall
be preserved, public safety and welfare secured and substantial justice done.

Town staff has determined that the applicant’s request to hear the variance is in accordance with
Section 1.7.1(A).



VARIANCE APPLICATON

PROPERTY OWNER INFORMATION

Owner Name
\K ‘u"'?.l /’[ZL;‘}L.“«[’I /‘H/Lb

Owner Addrt.ss Number, Street, City, State, ZIP) 5 &
(1% Cragqy P Bk Mbe  NE 291

Home Phone Fmal] Addruss i
(du2bg - S€7 +us @ gmAl Com

APPLICATION FOR VARIANCE

I request a variance/variances from the following provisions of the ordinance:

Section Number(s): AI'. l(: -, - 5 Section Title(s):

Subsection letter(s) and/or number(s): Subsection Title(s):

So that the below mentioned property can be used in a manner indicated by the plan attached to this
form, or if the plan does not adequately reveal the nature of the variance, as more fully described
herein (if applying for a variance in dimensional requirements, state the revised setbacks or height
limitations desired below):

\We ave v’&fw:;ﬁmi 4 28" sedbaelk fve FRONT
tind PACK setismfis 0f [of

PROPERTY INFORMATION
Parcel Number Current Zoning Acreage

0618 -85 - JLS b K- | ¢ 2o

Address

Ceoc ket K dge Voad

Average Slope % Use of Property

6.4 . residentfia |

I hereby certify that all of the information presented by me on this application is accurate to the best of
my knowledge, information and belief. I acknowledge that withdrawal of this application afier notice
has been made will result in forfeiture of any application fees associated with said application. |
acknowledge that attendance at the Zoning Board of Adjustment meeting is mandatory for the review
of this application.

/AN 9]1g[202 |

Petl 10ner Slznature Date

Date Received: Fee: $3568:00 W0

(,XUQ\.\S& \q 200\ Cash: O Check: E{/ 2 Credit: O
Case Number: Meeting Date: ‘-Y'C}kix YWk W, 20214
Town of Black Mountain

iRy EBIVED 160 Midland Avenue. Black Mountain, NC 28711
i Phone: 828-419-9300 ~ Fax: 828-669-2030
AUG 1 9 2021 1

BY: M Japlin
N,



Avgust 18, 2021

RE: VARIANCE APPLICATION
Mark and Hannah 'Titas
Parcel# 0618-55-8656
Crockett Ridge Road

1) Indicate how an unnecessary hardship would result from the strict application of the
ordinance.

Strict enforcement of the zoning enforced setbacks would allow for only 2,350 sq fi of buildable
area. Considering the standard expectations of new construction in The Settings of having a 2-car
garage, finished exterior space, overhangs and cantilevers, driveways, walkways, etc, along with a
minimum size requitement of 1,000 sq feet of finished space, on a Main Level of a 2-story home, all
within this footptint would not be feasible. Because of these setback restrictions there is a hardship
cteated in building the type of home both required and expected within the neighbothood and the
City of Black Mountain

2.) Indicate how the hardship results from conditions that are peculiat to the property.

This patticular property is fronted on the North and South propetty lines to Crockett Ridge Road
and Setting Boulevard respectively. Since the propetty fronts two roads, thete are (2) 30 ft setbacks
inhibiting potential buildable area on an already small and uniquely shaped (triangular) propetty.
Additionally, to the south facing Settings Boulevard there 1s a steep 40% slope drop off making this
area unusable and the lot inaccessible from this direction. Decreasing the setback tequirement here
and on the Crockett Ridge side to a 25 ft setback would relieve a significant portion of the hardship.

3.) Indicate how the hardship did not result from actions taken by the applicant or the
property owner.

After many discussions and meetings with the Design Review Board, they noted that due to the
already existing unique charactetistics of fronting (2) roads and topography of the property make
this a good candidate for the requested variance.

4.) Indicate how the requested variance is consistent with the spirit, purpose and intent of
the ordinance, such that public safety is secured and substantial justice is achieved.

The Land Use code for this property is designed to allow for medium to light residential density. In
its current form this specific property would require using as much buildable area as possible. By
allowing a setback encroachment the form of the building can feel much more natural and in tune
with the spirit of the zoning requirements as compared to something that will take the form of the
buildable area — such as something tall, imposing, and fronted prominently by a garage.

10
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TOWN OF BLACK MOUNTAIN
Building, Planning & Zoning
160 MIDLAND AVE.

BLACK MOUNTAIN, NC 28711
(828) 419-9300
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Name Address City State Zip PIN #

Mark A Titus; Hannah C Titus 168 Birchmont Dr Deland FL 3272410618-55-8656
George N Ackerman; Stanlee Joyce Stahl 2 Colony DrE West Orange NJ 7052(0618-55-7740
Raymond C Culotta 895 N Eastview Dr Alpine ut 84004)0618-55-7851
Nasca Family Trust 32 Crockett Ridge Rd Black Mountain ~ [NC 28711)0618-55-7936
Matthew Kraus; Helen Kraus 29 Crockett Ridge Rd Black Mountain NC 28711]0618-55-8988
Matthew Kraus; Helen Kraus 29 Crockett Ridge Rd Black Mountain ~ |NC 28711(0618-55-8898
Stephen V Kern; Benjamin Y Brock 855 Saint Charles Ave NE Atlanta GA 30306(0618-56-9074
Settings of Black Mountain Association PO Box 580 Arden NC 28704(0618-65-4716 [c/o IPM Corp of Brevard Inc
Emigdia F De Gouveia Revocable Living Trust  |2686 Edgewater Ct Weston FL 33332(0618-55-9810
Brenda Bowman 145 Wisdom Path Chesapeake VA 23322|0618-55-9756
Blantain LLC 830 Yorkshire Rd Winston-Salem NC 27106{0618-65-0715
Edward M Vigen; Wava C Vigen 413 Heartwood Xing Blacksburg VA 24060]0618-65-0773
Monte Hutchins PO Box 435 Hubert NC 28539|0618-65-1730
Whitney N Williams 99 Acension Dr, Apt. G116 Asheville NC 28806|0618-65-1509
Gretchen J Naff Revocable Trust 6805 Walnut Branch Ln, Apt. 512  [Charlotte NC 2827710618-65-0580
James A Schorr; Cathy A Schorr 1779 Oakview Dr Ann Arbor MI 48108|0618-65-0203
Kevin E Tootle; Jennifer E Tootle 12274 Orange Blvd West Palm Beach |FL 3341210618-55-9446
William Biggers II; Kosy Biggers 18 Fox Chase Rd Asheville NC 28804)0618-55-8470
Angela Clinton 5 Brentwood Ln Fredericksburg VA 22405(0618-55-8312
David Gramley; Rhonda Gramley 102 Settings Blvd Black Mountain ~ [NC 28711)0618-55-6476
SBM Realty LLC 64 W 48th St., Ste. 510 New York NY 10036(0618-55-5692 |c/o JWG Co., Attn: J Wohlstein
Monte Hutchins PO Box 435 Hubert NC 28539(0618-55-6727
Michael D McNamara; Jean M McNamara 299 N B Harrison Ln Henderson NC 2753710618-55-8585
Bruce C Patterson; Penny C Patterson 5364 Wade Ct Warrenton VA 20187{0618-55-9681
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Town of Black Mountain

160 Midland Avenue ¢ Black Mountain, North Carolina, 28711
Phone: 828-419-9300 ¢ Fax: 828-669-2030 ¢ TDD: 1-800-735-5962

NOTICE OF VARIANCE REQUEST

(REGARDING NEIGHBORS WITHIN 200 FEET OF PROPERTY)

DATE: September 1, 2021

TO: Property Owner

FROM: TOWN OF BLACK MOUNTAIN
ZONING ADMINISTRATOR

ADDRESS OF PROPOSED VARIANCE:

99999 Crockett Ridge Road

PIN # 0618-55-8656.00000

CURRENT ZONING CLASSIFICATION: CR-1 (conservation residential)
THIS PROPERTY IS CURRENLTY USED FOR THE PURPOSE OF:
residential

THE VARIANCE IS REQUESTED FROM THE FOLLOWING PROVISIONS OF THE
ORDINANCE:

Section 4.6.1.3

THE VARIANCE IS REQUESTED SO THAT THE PROPERTY CAN BE USED INA
MANNER INDICATED HEREIN:

Requesting a 25' setback for front and back of lot.

An evidentiary hearing will be held on Thursday, September 16, 2021 @ 6:00 p.m.
electronically via Zoom. The Zoom link details are below.

This is your notification for this request specified under 1.7 of the Land Use Code for the Town of Black Mountain. Section 1.7.1
(d) (3) indicates that notice be provided to all property owners within 200 feet of the site’s property lines. Notice of the time,
date, and place of the hearing will be published in the Black Mountain News in accordance with the Land Use Code of the Town
of Black Mountain.

https://us02web.zoom.us/j/88493529738 Meeting ID: 884 9352 9738

15
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Crockett Ridge Road Variance Request
Aerial Map

August 19, 2021
0.0075 0.015




LEGAL NOTICE

BLACK MOUNTAIN BOARD OF ADJUSTMENT

EVIDENTIARY HEARING

In order to maintain the safety of Town residents, staff, and the Board of Adjustment, the Board
of Adjustment regular meeting scheduled for Thursday, September 16, 2021 at 6:00 p.m. will
be conducted electronically using Zoom software in lieu of its in-person meeting. The Town
of Black Mountain Town Hall will not be open for this meeting. The purpose of this meeting is
to hear a variance request for 99999 Crocket Ridge Road, PIN #0618-55-8656.00000.

There are two ways the public can participate in the meeting:

1. Join the meeting through Zoom on vour computer or smart device. *Citizen video
feeds will not be enabled. There is no password.

https://us02web.zoom.us/j/88493529738

Meeting ID: 884 9352 9738

If you have not used Zoom before on a computer or smart device, you are encouraged to download the
application from their website at Zoom.us/download and try it out prior to the meeting. There is no cost
associated with the software or attending the meeting and there are toll free number options to dial in to
listen live only.

2. Join the meeting by telephone (listen only).

Simply call US Toll-free 1-877-853-5247 or US Toll-free 1-888-788-0099

Meeting ID: 884 9352 9738 followed by the Pound sign (#)

Jennifer Tipton
Senior Admin

The Town of Black Mountain is committed to providing accessible facilities, programs and services for all people in
compliance with the Americans with Disabilities Act (ADA). Should you need assistance or a particular
accommodation for this meeting please contact, Jennifer Tipton at (828) 419-9371 or by email at
Jennifer.tipton@townofblackmountain.org

Posted to the Town Bulletin Board 09/01/2021
Published in the Black Mountain News 09/05/2021 and 09/09/2021

www.townofblackmountain.org
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Mission
Statement

The Municipal Government
of Black Mountain strives
to provide quality services
to protect the health,
safety and welfare of its
citizens, exercise
stewardship over its
resources, promote a high
quality of life, support
economic prosperity,
cultivate community, and
honor its heritage and
culture.

Town of Black Mountain
Department

Contact Information
Phone: (828)419-9300 Fax: (828)669-4204

Administration: 419-9300 press 5
Building: 419-9300 press 4
Finance: 419-9300 press 5
Fire & Rescue: 419-9320 Non-Emergency
Human Resources:  419-9300 press 5
Planning: 419-9300 press 4
Police: 419-9350 Non-Emergency
Public Services: 419-9300 press 2
Recreation & Parks:  419-9300 press 7
Water 419-9300 press 1

For Police/Fire/Medical Emergencies Dial 911

Board of Adjustment

http://www.townofblackmountain.org

John DeWitt, Chair
Jillian Ballard, Vice Chair
Janet McKimpson

Greg Feightner

Patrick Prosser

David Barley, Alternate

For more information visit our website.
http://www.townofblackmountain.org

Like us on Facebook!
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WELCOME

to the meeting
of the

Town of Black Mountain
Board of Adjustment

Town of Black Mountain
160 Midland Avenue
Black Mountain, NC 28711(828)419-9300




Welcome

The Black Mountain Board of Adjustment hears and
decides all matters related to variances, appeals
and special uses.

The Black Mountain Board of Adjustment consists
of five (5) sitting members and three (3) alternate
members. Members served three-year terms and
can serve two consecutive terms.

Regular Board of Adjustment meetings are held on
the third Thursday of each month at 6:00 p.m. at
Town Hall.

Applications to Board of Adjustment

The Black Mountain Board of Adjustment hears
appeals, variances and special uses.

Appeals: The Board of Adjustment hears appeals of
administrative decisions and the Historic
Preservation Commission. Appeals must be made
within thirty (30) days of receipt of the written
notice. Appeals from the Board of Adjustment shall
be made to Superior Court of Buncombe County.

Variances: The Board of Adjustment hears
variances from the Town’s Land Use Code.
Variances are intended to provide limited relief
from regulations in cases where strict application of
a particular requirement will create a practical
difficulty or unnecessary hardship prohibiting the
use of land in a manner otherwise allowed under
the Land Use Code.

Special Uses: The Board of Adjustment hears
requests for special use permits. Special use
permits required additional development standards
be met to insure the same compatibility as uses
permitted by right.

Evidentiary Hearings
The Board of Adjustment conducts evidentiary
hearings.

The purpose of an evidentiary hearing is to gather
facts and not to solicit citizen opinions.

Evidentiary hearings resemble a court hearing where
testimony is presented and the Board of Adjustment
acts like a court of law. The Board of Adjustment
receives only sworn testimony and other credible
evidence. The Board of Adjustment must make
findings of fact based upon the evidence presented. All
parties wishing to testify are sworn in under oath.

Parties must have substantial and competent evidence
and/or professional opinions to support their case.

All meeting are open to the public and all business of
the Board of Adjustment is conducted in open, public
sessions.

Conduct

Evidentiary hearings before the Board of Adjustment
are less formal than a courtroom trial. All participants
are expected to observe basic decorum one would
expect in a court of law and show respect for the
Board and all other participants.

The Chair may rule out of order any comments if such
comments are unruly or are repetitive of information
previously received. The Chair may also rule out of
order any comments that are rude, inappropriate, or
intended to harass any person or group of people, and
is authorized to take reasonable and appropriate
measures to ensure compliance with these rules.

Comments

While the Board of Adjustment meetings are
open to the public, not all participants will be
able to speak.

Parties with standing are those that are allowed
to call witnesses, cross-examine witnesses, and
present evidence. Parties with standing include
the Town, the applicant, and those persons who
will be harmed in a manner different than that of
the public at large.

The Chair may permit other persons to speak,
however, the Chair may also not allow comments
if they are not factual or do not offer any
evidence to the case.

Written comments are not permitted unless the
author of the comments is available at the
meeting to answer questions. These comments
are considered hearsay and cannot be used by
the board when making a decision.

It is not permissible to contact any of the board
members prior to an evidentiary hearing as this
is considered ex-parte communication and could
be a potential conflict of interest.

Questions regarding evidentiary hearings,
meeting procedure, or how to participate in a
meeting must be directed to staff.

Contact Us

Town of Black Mountain
160 Midland Avenue

Black Mountain, NC 28711
(828)419-9300

Visit our Website
http:/ /www.townofblackmountain.org

Contact the Clerk to Board of Adjustment
Jennifer Tipton
(828)419-9371
jennifer.tipton@townofblackmountain.org
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An Evidentiary Hearing, also known as a Quasi-Judicial Hearing, occurs when an agenda item
has been advertised and noticed according to the law; however, the Board of Adjustment acts
like a court of law. During an Evidentiary Hearing, the Board of Adjustment receives ONLY
sworn testimony and other credible evidence. In addition, the Board of Adjustment must make
Findings of Fact based upon the evidence presented. Citizens may give testimony in an
Evidentiary Hearing only AFTER they have taken an oath.

Because the Board of Adjustment functions in a different capacity during an Evidentiary
Hearing, it uses a procedure form. Below is a summary of the procedures for an Evidentiary
Hearing.

Call to Order:

The Chair will call the hearing to order.

Approval of the Agenda:

The agenda shall be approved [or amended if necessary].
Approval of the Minutes:

Minutes from the prior meeting shall be approved.

Old Business/New Business:

The Chairman shall announce the business at hand. Each applicant will be handled separately,
one after the other.

Outline of Hearing Conduct/Rules of Procedure:

The Chair reads the opening statement which explains what types of cases the Board hears and
that the Board essentially acts as a court of law. There is a burden upon the applicant to meet the
criteria found in the Town of Black Mountain Land Use Code. Anyone opposed to the
application must put on evidence of a similar kind showing the criteria has not been met.
Testimony must be given under oath. All testimony and evidence provided to the Board must
be competent, material, and substantial. Pursuant to North Carolina General Statutes, competent
evidence does not include opinion testimony of lay witnesses on certain matters. Hearsay
evidence will not be admitted. The Board will apply the criteria contained in the Town of Black
Mountain Land Use Code and make its decision based on the evidence and testimony presented
at the hearing. The role of the Town Attorney during the hearing is to monitor all evidence and
testimony to ensure that it complies with North Carolina Law, The Town’s Land Use Code, the
Rules of Procedure, and all other applicable documents.

Oaths:

Oaths shall be administered to all persons wishing to present testimonies, including staff.
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Conflict of Interest/Bias/Ex Parte Communications:

The Chair will ask if any member of the Board has any of the following possible
disqualifications from hearing or voting on this case. Impermissible conflicts include, but are not
limited to: a fixed opinion prior to hearing the matter that is not susceptible to change, an
undisclosed ex parte communication, a financial interest in the outcome of the matter, or a close
familial, business, or other associational relationship with an affected person or entity. If an
objection is raised to a member’s participation and that member does not recuse himself/herself,
the remaining members shall, by majority vote, rule on the objection. The member may excuse
himself/herself because of the potential conflict, or may ask the Chair to make a determination.
The Chair shall announce any recusals prior to the hearing.

Staff Report:

The Zoning Administrator will give a preliminary statement describing the case and provide any
staff findings.

Applicant Testimony:

The applicant shall be called to present his/her case. If the applicant or a representative is not
present to give testimony, the Chair shall call for a vote of the members present to continue the
hearing for 30 days. The applicant shall be notified of such action. The Chair, with the advice of
the Town Attorney, shall be responsible for keeping testimony relevant and factual.

Members and other sworn witnesses can cross examine the witness. Each questioner will get one
opportunity to ask questions unless based on new evidence or questions asked since that person
had an opportunity to ask.

Opposition Testimony:

Those speaking in opposition to the application shall be called upon to present their case. The
Town Attorney shall be responsible for keeping testimony relevant and factual.

Members and other sworn witnesses can cross examine opposing testimony. Each questioner will
get one opportunity to ask questions unless based on new evidence or questions asked since that
person had an opportunity to ask.

Applicant Rebuttal:

The applicant and/or those in support of the application shall be provided an opportunity to rebut
testimony provided by the opposition. The Board may also ask questions of the applicant at this

time.

Opposition Rebuttal:

21



Those in opposition to the application shall be provided an opportunity to rebut testimony
provided by the applicant. The Board may also ask questions of the opposition at this time.

Hearing Summary:

Before voting to close the hearing, the Chair and the Clerk to the Board will summarize the
evidence that has been presented, giving the parties opportunity to make corrections or
objections. Also, staff should designate any conditions that the Board should consider.

Deliberation:

The Board will take a recess to deliberate the application. All deliberates are open to the public
and additional testimony is NOT taken during deliberations. Once called into deliberation, no
person may address the Board and no questions may be asked by the Board to the public or staff.
During this time, the Board may find they have more questions for the application, the
opposition or staff.

Close the Hearing:

After the Board has asked all questions of the application, opposition and staff, the Board will
vote to close the evidentiary hearing. At this time, no more evidence or testimony will be
gathered or taken and no more questions may be asked.

Action — Findings of Fact:

Once the deliberations have taken place and the evidentiary hearing has been closed, the board
shall discuss each finding of fact in turn and a vote shall be made on each selecting if the

findings of fact are yes/true or no/false.

Special use permits and appeals require a majority vote of members present for approval.
Variances require a 4/5™ majority vote of members present for approval.

Action — Application Approval/Denial

Once the findings of fact have been decided and based on the results of the evaluation and vote
on those findings of fact, the application will either be approved for denied. Failure of any single
criteria to achieve majority approval by the Board shall necessitate a decision against the
application. A majority vote for approval for all criteria shall necessitate a decision in favor of
the application.

Reports and Other Business:

Staff shall report any other business or information to the Board that they may find relevant
about upcoming meetings or procedures.

Adjourn:
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The Board shall make a motion to adjourn the meeting.

For any information regarding Evidentiary Hearings, please contact the Planning and
Development Department at 828-419-9300, option 4. Agendas will be added to our webpage at
www.townofblackmountain.org one week before the hearing(s).

23


http://www.townofblackmountain.org/

RULES OF PROCEDURE OF
THE ZONING BOARD OF ADJUSTMENT
OF THE TOWN OF BLACK MOUNTAIN
Amended November 21,2013

I. GENERALRULEES AUTHORIZATION AND PURPOSE

The Zening Board of Adjustment shall be governed by the terms of Chapter 160D-302
+60AArtiele19,and Part 3 of the General Statutes of North Carolina and Division 6 of the

Town of Black Mountain Code of Ordlnances by—ﬂ%%@rdmaﬁee&ef—l%laeleMekm%am -+

%hesekaw& The purpose of the rules of procedure are to clarlfv procedures and

governing terms for how the Board of Adjustment membership conducts its meetings.
The rules of procedures are not intended to add, modify, or delete provisions from the
Town of Black Mountain Code of Ordinances.

II. OFFICERSANDDUTHES MEMBERSHIP, OFFICERS, AND STAFFING

1. The Board of Adjustment (“The Board”) consists of five regular members and three
alternate members, all of whom shall reside within the corporate limits of the Town
and who are appointed by the Town Council as described in the Town Ordinance.

2. Terms of appointment for regular Board members shall be three vears from date of
appointment, ending June 30.

3. The Board members shall meet and elect a chair, vice chair and secretary by a
majority vote of the membership on an annual basis.

4. At meetings, the Chair shall serve as the presiding officer, managing the agenda,
facilitating discussion and debate, calling and accounting for votes, and keeping
hearings orderly and effective.

5. In absence of the Chair, the Vice-Chair shall serve as the presiding officer. In
absence of the Chair and Vice-Chair, the Secretary shall serve as the presiding
officer.

6. The Clerk to the Board or the Zoning Administrator shall assist the Board in
conducting their business. The Clerk to the Board or the Zoning Administrator
shall be responsible for the keeping of the records of the Board including minutes,
and will prepare and deliver notices of meetings and hearings of the Board. The
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minutes shall show the record of all important facts pertaining to each meeting and
hearing, every order adopted by the Board, and all votes of members of the Board
on any final determination of any question, indicating the names of members who
are absent or fail to vote. The Clerk to the Board or the Zoning Administrator shall
prepare public notices required to be given, notification of members of pending
meetings and their agenda, and notification to parties to cases before the Board of
its decision on such cases. The Zoning Administrator shall be present at all meeting
in which his/her determination is being appealed.

HLAEEMEMBERS THE PRESIDING OFFICER

1. The Presiding Officer shall have the following powers:
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a. To ask for motions for consideration or action:

b. To rule motions in or out of order, including any motion patently offered for
obstructive or dilatory purposes:

c. To determine whether a speaker has gone beyond reasonable standards of
courtesy in his/her remarks and to entertain and rule on objections from
other members on this ground:

d. To rule on the admissibility of evidence.

e. To entertain and answer questions of procedure;

f. To call a brief recess at any time: and

g. To adjourn in an emergency.

h. To continue any meeting at which there is not a quorum.

2. A decision by the Presiding Officer or by a quorum under any of the first three
powers listed may be appealed to the Board upon a motion of any member. Such a
motion is in order immediately after a decision under those powers is announced
and at no other time. The member making the motion need not be recognized by the
Presiding Officer, and the motion, if timely made, may not be ruled out of order.

IV. RULES-OF-CONDUCTFORALELMEMBERS MEETING AND

——ATTENDANCE

1. The Board shall meet each month on the third Thursday at 6:00 p.m. All meetings
of the Board of Adjustment shall be governed by the State’s Open Meetings Law
and shall be advertised, posted, and open to the public.
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Special meetings of the Board may be called at any time by the chair. At least 48
hours’ notice of the time and place of special meetings shall be given to each
member of the Board and notice of such meetings shall be posted and published as
required by law.

If there are no appeals, applications for special use permits or variances, or other
business for the Board, or if so many regular and alternate members notify the
Zoning Administrator or the Clerk to the Board they cannot attend and that five
members will not be available, the meeting may be canceled by giving written or
oral notice to all members not less than twenty-four hours before the time set for the
meeting if at all possible.

If a meeting is for the purpose of hearing appeals, applications for special use
permits or variances, or other business for the Board is continued, the Zoning
Administrator or the Clerk to the Board shall notify the other members of the
Board and the parties to the matters to be heard by the Board of a later date to
which the hearing shall be continued. If the continuance occurs as the result of a
lack of five board members present, and the date to which such hearing is continued
is later than the next regular meeting of the Board, notice of such new hearing shall
be posted and published giving notice of the new date, time and place and the
matters to be heard if such notice was required for the originally scheduled meeting.

Faithful attendance is considered a prerequisite for the maintenance of membership
in the Board. Members should notify the Zoning Administrator or the Clerk to the
Board if unable to attend a regularly scheduled meeting.

Alternate members of the Board shall be required to attend all meetings and
hearings. All members, upon receiving notice of a meeting that they cannot attend
or on learning that they will be unable to participate in a particular case, shall give
prompt notice to the Zoning Administrator or the Clerk to the Board that they are
unable to attend or to participate. On receiving such notice, the Zoning
Administrator shall, by the most expedient means, notify an alternate member to
replace the absent regular member. Assignments shall be rotated among the
alternate members when possible, with each alternate serving in a hearing before
any alternate is called to serve again. At any meeting that they are called on to
attend, alternate members shall have the same powers and duties as regular
members. At no time shall more than five members participate officially in any
meeting or hearing. Alternates are subject to the same rules of attendance as regular
members.

Failure to attend three consecutive, regularly scheduled meetings without being
excused will result in a notification to the absentee board member and the Town
Council with a possible recommendation for dismissal.
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V. MEETINGS QUORUM

1. A quorum shall consist of four members of the Board.

2. Anv member who has withdrawn from a meeting without being excused by a
majority vote of the remaining members present shall be counted as present for
purposes of determining whether or not a quorum is present.
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VI. APPEALSAND-APPHCATONS PROCEDURE

A.

All meetings shall be open to the public. The order of business at regular meetings
shall be as follows: (a) roll call; (b) approval of agenda; (¢) approval of minutes of
the previous meeting; (d) hearing of cases including consideration and
determination, unless final determination is delaved by a vote of a majority of the
Board to allow the Board additional time to review the evidence; (e¢) any additional
information; (f) communications from staff and/or board; and (g) adjournment.

The Board shall hear and decide all appeals from and review any order,
requirement, decision, or determination made by the Zoning Administrator. It shall
also hear and decide all matters referred to it or on which the Zoning Ordinance of
the Town of Black Mountain requires it to pass. In deciding appeals, the Board shall
hear those based on allegedly improper or erroneous interpretation of the
ordinance, and it shall hear variance applications based on alleged hardship
resulting from strict interpretation of the ordinance.

No appeal shall be heard by the Board unless notice thereof is filed within thirty (30)
days after the aggrieved party or parties receive final, binding, written notice of the
order, requirement, decision, or determination by the Zoning Administrator. The
applicant must file his application for a hearing with the Clerk to the Board. All
applications shall be complete before an appeal may be considered as having been
filed.

D. Hearings.

1. After notice of appeal, request for variance or request for special use permit is
received, a hearing shall be scheduled for the next regular monthly meeting with
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sufficient time after the filing of the notice or request to allow for the proper
notices to be given 10 to 25 days prior to the hearing.

2. Notice of the hearing shall be given by mail to the owner and adjacent property
owners within two hundred feet 10 to 25 days prior to the hearing. The notice
shall state the location of the building or lot, the general nature of the question
involved in the notice or request, and the time and place of the hearing. At the
same time, the property must be prominently posted with a notice of the hearing
on the site that is the subject of the hearing. (A published notice is not required
by statute; however it can be required by the local ordinance.)

3. Any party may appear in person or by an attorney at the hearing. The order of
business for each hearing shall be as follows: (1) the chair, or such person as
he/she shall direct, shall give a statement as to the function of the board in the
type of matter before the board and the procedure to be followed for the
particular hearing, together with any other explanatory statements as the board
may adopt as part of the hearing introduction; (2) the Zoning Administrator
shall give a preliminary statement of the case; (3) the applicant shall present the
evidence and arguments in support of his/her application; (4) persons opposed to
the granting of the application shall present evidence and arguments against the
application; (5) both sides shall be permitted to present rebuttals to opposing
evidence and arguments; and (6) the chair shall summarize the evidence that has
been presented, giving the parties opportunity to make objections or corrections.
Witnesses may be called and factual evidence submitted, but the Board shall not
be limited to consideration of such evidence as would be admissible in a court of
law. The Board may view the premises before the hearing, but the facts
indicated by such inspection shall be disclosed at the evidentiary hearing and
made a part of the record. All witnesses before the Board shall be placed under
oath, and the opposing party may cross-examine them. The chair may limit the
time of presentations or statements of those who are not parties to the case being
heard and are not witnesses called by the parties to the case.

4. An application for a rehearing may be made in the same manner as an
application for an original hearing. Evidence is support of the application shall
initially be limited to what is necessary to enable the Board to determine
whether there has been a substantial change in the facts, evidence, or conditions
in the case, or if significant and substantial new evidence has been discovered.
The Board shall deny the application for a rehearing if, from the record, it finds
that there has been no substantial change in facts, evidence, or conditions, or
newly discovered evidence. If the Board finds that change has occurred, it shall
thereupon treat the request in the same manner as any other application. A
rehearing will not be granted for the presentation of additional evidence that
was readily discoverable prior to the hearing. The Board may rehear a matter
on its own motion for the same reasons.

E. Decisions
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1. Decisions by the Board shall be made not later than thirty (30) days from the time of
the hearing.

2. The Board’s final decision shall be set out in order stating the findings of fact and
determinations of the Board signed by the Chair or person who acted as the Chair
at the hearing, which said order may be signed and served prior to the approval of
the minutes of the Board. The minutes of the hearing shall include a summary of the
evidence introduced.

When a variance is granted, the order shall state in detail anv exceptional difficulty
or unnecessary hardship upon which the approval was based and which the Board
finds to exist.

When a decision is rendered on an appeal., the decision may reverse or affirm,
wholly or partly, or modify the order, requirements, decision, or determination
appealed from.

When a special use permit is granted, the record shall state in detail any facts that
support the findings required to be made before such permit is issued. The record
shall state in detail what, if any, conditions and safeguards the Board imposes in
connection with granting of a variance or a special use permit.

The order shall be filed in the minutes of the Board and in the office of the Clerk to
the Board. and furnished to the applicant, the property owner (if different from the
applicant) and anv parties who request a copy of the order.

3. Unless otherwise specified in the order, any order or decision of the Board granting
a special use permit or variance shall expire as set out in the ordinance of the Town.

4. The Zoning Administrator shall give written notice of the decision in the case to the
appellant and/or the applicant and to every aggrieved party who has filed a written
request for such notice with the Zoning Administrator or the Chair when the
hearing is held. Such notice may be delivered by personal delivery, email, first class
mail or certified mail, return receipt requested. A copy of the decision shall also be
filed in the minutes of the Board and in the office of the Clerk to the Board and
other place which may from time to time be specified in the zoning ordinance or
required by the North Carolina General Statutes. The decision shall be a public
record, available for inspection at all reasonable times.

31



32



33



VIIL. AMENDMENTS VOTING

All regular members may vote on any issues unless they have disqualified themselves
for one or more of the reasons listed in section VIII. The concurring vote of four-fifths
of the board shall be necessary to grant a variance. A majority of the members shall be
required to decide any other quasi-judicial matter or to determine an appeal made in
the nature of certiorari. Vacant positions on the Board and members who are
disqualified from voting on a quasi-judicial matter shall not be considered members of
the Board for calculation of the requisite majority if there are no qualified alternates
available to take the place of such members.

VII. EFFECHVEDATE CONFLICTS OF INTEREST

1. No Board member shall take part in the hearing consideration or determination of
any case in which he/she is personally or financially interested.

2. No Board member shall have a fixed opinion prior to hearing the matter that is not
susceptible to change, undisclosed ex parte communications, or a close familial,
business or other associational relationship with an affected person.

3. No Board member shall vote on any matter that decides an application or appeal
unless he/she has attended the evidentiary hearing on that application or appeal.

4. No Board member or alternate member shall discuss any case with any parties
thereto before the evidentiary hearing on that case. Members may receive and/or
seek information from the clerk before the hearing pertaining to the hearing date,
time and place of the hearing, and materials submitted with the application or
appeal.

5. Members of the Board shall not express individual opinions on the proper
judgement of any case with any parties thereto or among themselves other than
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during deliberations at the hearing before the case is determined. Violation of this
rule shall be cause for dismissal from the Board.

IX. AMENDMENTS

These rules may, within the limits allowed by law, be amended at any time by an
affirmative vote of not less than four (4) members of the Board, provided that such
amendment be presented in writing at a regular or special call meeting at which the
vote is taken.

X. FEFFECTIVE DATE

The rules shall become effective upon their adoption.

, Chair

ATTEST:

Jennifer Tipton, Clerk to Board of Adjustment
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