TOWN OF BLACK MOUNTAIN
160 Midland Avenue ¢ Black Mountain ¢ N.C. ¢ 28711
Phone: (828) 419-9300 ¢ Fax: (828) 669-2030

MEMORANDUM
To: Town of Black Mountain Historic Preservation Commission
From: Jennifer Tipton, Senior Admin
Re: Agenda Packet for June 16, 2021

Date: June 10, 2021

The Town of Black Mountain Historic Preservation Commission will meet on Wednesday,
June 16, 2021 at 6:00 p.m. electronically via Zoom.

Please find the following items for your information and use at the meeting:
1. The proposed agenda;
2. Draft minutes from May 19, 2021;
3. Minor Works Approvals;
4. Discussion of Murals/Art/Signs;
5. Discussion of Timeframes for Approvals; and
6. Going back to In-Person Meetings.

Please let Jennifer Tipton know if you are unable to attend this meeting.
jennifer.tipton@townofblackmountain.org or (828) 419-9371.

The Town of Black Mountain is committed to providing accessible facilities, programs and services for
all people in compliance with the American with Disabilities Act. Should you need assistance or a
particular accommodation for this meeting, please inform Jennifer Tipton at (828) 419-9371 or by email
at jennifer.tipton@townofblackmountain.org.

CC: Jessica Trotman, Planning Director
Jake Hair, Planner
Ron Sneed, Town Attorney


mailto:jennifer.tipton@townofblackmountain.org
mailto:jennifer.tipton@townofblackmountain.org

PUBLIC NOTICE

BLACK MOUNTAIN HISTORIC PRESERVATION COMMISSION

In order to maintain the safety of Town residents, staff, and the Historic Preservation
Commission, the Historic Preservation Commission regular meeting scheduled for Wednesday,
June 16, 2021, at 6:00 p.m. will be conducted electronically using Zoom software in licu of
its in-person meeting. The Town of Black Mountain Town Hall will not be open for this meeting.

There are two ways the public can participate in the meeting:

1. Join the meeting through Zoom on your computer or smart device. *Citizen video
feeds will not be enabled. There is no password.

https://us02web.zoom.us/j/81241739013

Meeting ID: 812 4173 9013

If you have not used Zoom before on a computer or smart device, you are encouraged to download the
application from their website at Zoom.us/download and try it out prior to the meeting. There is no cost
associated with the software or attending the meeting and there are toll free number options to dial in to
listen live only.

2. Join the meeting by telephone (listen only).

Simply call US Toll-free 1-877-853-5247 or US Toll-free 1-888-788-0099
Meeting ID: 812 4173 9013 followed by the Pound sign (#)
QW/M, ool

Jenmdfer Tii{ton g
Senior Admin

The Town of Black Mountain is committed to providing accessible facilities, programs and services for all people in
compliance with the Americans with Disabilities Act (ADA). Should you need assistance or a particular
accommodation for this meeting please contact, Jennifer Tipton at (828) 419-9371 or by email at
Jennifer.tipton@townofblackmountain.org

Posted to the Town Bulletin Board 06/01/2021
www.townofblackmountain.org
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Historic Preservation Commission Regular Meeting
June 16, 2021

PROPOSED AGENDA

L CALL TO ORDER
e Welcome
e Determination of Quorum

IL ADOPTION OF AGENDA
e Motion: To adopt the agenda as presented [or as amended]

III. ADOPTION OF MINUTES
e Motion: To adopt the minutes of May 19, 2021 as written [or as amended]

IV.  OLD BUSINESS

V. NEW BUSINESS

Minor Works Approvals

Discussion of Murals/Art/Signs
Discussion of Timeframes for Approvals
Going back to In-Person Meetings

V. COMMUNICATION FROM HISTORIC PRESERVATION COMMISSION

VII. COMMUNICATION FROM STAFF

VIII. ADJOURNMENT



TOWN OF BLACK MOUNTAIN
HISTORIC PRESERVATION COMMISSION

The Black Mountain Historic Preservation Commission held its regular meeting on Wednesday,
May 19, 2021, at 6:00 p.m. in Town Hall electronically via Zoom

L CALL TO ORDER

The meeting was called to order at 6:02 p.m. with the following members present:
Susan Leive, Chair
Ron Collins, Vice Chair
Elaine Loutzenheiser
Matthew Turner
Frank Cappelli

Staft:
Jennifer Tipton, Senior Admin

Others Present:
None

The meeting was called to order at 6:02 p.m. and duly constituted and opened for business with a
quorum of five (5) regular members.

II. ADOPTION OF AGENDA
Jennifer Tipton asked that three items be added to new business: murals, a sign request, and a
window replacement request. Ron Collins made a motion to adopt the agenda as amended. The
motion was seconded by Frank Cappelli and approved by a vote of 5-0.

III. ADOPTION OF MINUTES
Susan Leive said that old and new business needed to be reversed since new business took place
before old business at the last meeting. Ron Collins made a motion to adopt the minutes as
amended. The motion was seconded by Frank Cappelli and approved by a vote of 5-0.

IV.  OLD BUSINESS
1. Historic District Standards Final Draft 2
Jennifer Tipton begin by explaining the changes that had been made from the April meeting
which included clarifying that existing murals could be repainted but could not extend to any
unpainted areas and to add to Chapter 4 that the commission approves sign design. Ron Collins
asked that the word brick in the section about murals be changed to masonry. Discussion came
up about murals that have been painted without seeking permission from the commission. There
was discussion about the difference between a sign, a mural, and art. Ms. Tipton said that those
definitions could be added to the existing glossary in the standards. A question was asked about
the approval of the mural on the side of the Black Mountain Center for the Arts building and Ms.
Tipton said she would have to find that approval but thought that it might have come from where
staff is allowed to approve repainting of an already painted building. Susan Leive made a motion
that all approvals from staff and the Minor Works Committee be reported to the full commission.
The motion was seconded by Ron Collins and approved by a vote of 5-0. Elaine Loutzenheiser
suggested reaching out to the State Historic Preservation Office for information regarding
murals. Ms. Tipton said she will do some research and bring back information. Ms. Tipton did




Historic Preservation Commission Regular Meeting
May 19, 2021

remind the commission that the standards need to be adopted no later than the June meeting to
meet the deadline for compliance with the state mandated 160D changes. Ms. Tipton advised that
the commission could continue to work on language for murals and that at a later date after
gathering more information. Ron Collins made a motion to adopt the final draft of the standards
as amended. The motion was seconded by Matthew Turner and approved by a vote of 5-0. Susan
Leive asked that Appendix E be added to the table of contents, the original adoption date of the
guidelines be added to the front page along with a revision log of changes, and add page numbers
to the table of contents.

Returning to the discussion of the painting on the new tapas bar building, Ms. Tipton did say that
the painting is on a foamboard product that is attached to the wall and is not painted on the brick.
The commission discussed whether this was a sign or a mural and decided that either way, the
owner should have approached the commission for approval. Matthew Turner made a motion to
approve the mural/sign and then withdrew his motion. Frank Cappelli made a motion to have
staff reach out to the owner and have them go through the correct process. The motion was
seconded by Ron Collins and approved by a vote of 5-0. Ms. Tipton said that she will reach out
to the owner and have the sign/mural come before the Minor Works Commission. There was
more discussion regarding murals and art and Ron Collins said that in doing a little research
during the meeting, Black Mountain was not the only town dealing with this and trying to
differentiate between a mural being used for advertising or as art and that art could be seen as
freedom of speech. Ms. Tipton will reach out to the State Preservation Office, look at other
guidelines, and check with the Town Attorney about murals/signs/art work and bring back that
information.

V. NEW BUSINESS
1. Mural Discussion
The commission decided that they had discussed the issue enough during old business to move
forward and await for further information.

2. Sign Request — La Taperia

Ms. Tipton presented the sign for Taperia, the new tapas bar on W. State Street. The sign is a
wall sign with a black background and white lettering and will replace the existing Song of the
Wood sign on the sign of the building. The sign does meet the size requirements from the Land
Use Code. The Minor Works Committee, consisting of Frank Cappelli and Elaine Loutzenheiser,
approved the sign design.

3. Window Replace Request — Take a Hike Mountain Qutfitters

Ms. Tipton said that Take a Hike Mountain Outfitters would like to replace their multi-pane
windows with single-pane windows, similar to those at Town Hardware. Ms. Tipton did say that
because the property is located in the primary fire district, if they choose to do a wooden frame,
it will have to have a fire protectant on it. The Minor Works Committee, consisting of Frank
Cappelli and Elaine Loutzenheiser, approved the window replacement request.

VI. COMMUNICATION FROM HISTORIC PRESERVATION
COMMISSION
None.
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VII. COMMUNICATION FROM STAFF
Ms. Tipton reported that Town Hall is back open, however, all suite doors are locked and
appointments are required to see staff in the Planning Department. Ms. Tipton said that she does
not yet have any information on when in-person meetings might resume, but once she does have
that information, she will share it with the commission.

VII. ADJOURNMENT

Elaine Loutzenheiser made a motion to adjourn at 7:29 p.m. The motion was seconded by Frank
Cappelli and approved by a vote of 5-0.

Prepared by:

Susan Leive, Chair

Jennifer Tipton, Senior Admin
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De-“coding” the Visual Landscape: Municipal Sign

Ordinances, Murals, and the First Amendment.

By: ShannonT. 0’Connor, Esq., Goldberg Segalla, LLP, Syracuse, New York

INTRODUCTION

urals or other works of creative

expression on public walls

can be classified as signs,
artwork, or both, presenting challenges
for municipal lawmakers and counsel.
Regulation of murals and outdoor
artwork is increasingly becoming an
issue for municipalities, particularly
as localities launch mural programs to
create cultural identity, preserve history,
promote economic development, focus
revitalization efforts, address blight,

encourage and foster community
engagement, and contribute to long-
term community planning.

This article will examine the regulation
of murals, beginning with a brief
background into municipal sign law and
the various ways in which local control of
signs raises First Amendment challenges.
Cases addressing whether a mural falls
within the provisions of local sign laws
will be reviewed and analyzed, and the
legal implications of various municipal
mural programs will be addressed.

Purpose of Sign Ordinances and
Regulations

With the birth of modern zoning

acts shortly aflter the turn of the 20th
century, municipalities assumed the
right to determine what constituted a
valid use of their police powers. At first,
the local government role in health,
safety, morals, and welfare was narrowly
defined.! As a result, aesthetic concerns
did not typically instigate an exercise

of police powers.? This changed in

the late 1920s as courts became more
progressive and began to allow for
regulation of visual elements so long as
the laws in question promoted other
goals such as health, safety, and morals.?
Courts began to give great deference to
legislative determinations as to whether
a local ordinance was a valid use of

its police powers.* As a result, sign
ordinances proliferated, covering an
abundance of visual mediums under
the police power justifications of safety
and, more interestingly, aesthetics.’

A. How Much Do These Ordinances and
Regulations Cover?
Sign ordinances as a comprehensive
legislative scheme may cover not only
the physical characteristics of the sign
but also the message it communicates.
Physical elements subject to regulation
include size, height, shape, number
and location or placement of the sign —
which can be further broken down into
categories of on-premise or off-premise,
private property or public property, and
attached (to a structure) or detached.
Given that sign regulations also often
restrict content, through either the
manner of its display or the message
itself, such ordinances unfailingly come
under judicial review for potential
violations of the First Amendment.
Despite being a somewhat modern
extension of zoning laws, sign
ordinances have grown to cover a vast
amount of content and mediums.®
Typically, municipalities tailor
sign ordinances around their own
municipal needs, governing body/
elected official’s preference, zoning
code organization, and even legal
counsel recommendations.” The result
is that most sign ordinances cover
billboards, awnings, directional signs,
monuments, projectors, vehicular signs,
window signs, projectors, and most
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curiously, murals.® Within that coverage,
sign ordinances address the number

of signs, their height, size, weight,
location, lighting, and illumination,
with the specific details dependent on
each municipality.” However, creating

a sign ordinance is not as simple as
picking a type of sign and plugging in
restrictions. There must be a sufficiently
sensible justification for each restriction,
especially as municipalities attempt to
enforce such ordinances.

B. Municipal Justifications for Sign
Ordinances and Regulations
One of the most common challenges
in sign regulation is subjectivity. This is
particularly the case when dealing with
murals. What constitutes art is subjective;
what is good art or appropriate art is
even more so. Thus, the logical question
becomes: How can municipalities regulate
signs given the very subjective nature of
what they are regulating? To the extent
that there is an answer to this question, it
is found in a municipality’s police powers
— where safety and general welfare have
long been held as valid justifications for
implementing sign laws.® The takeaway
for municipalities reviewing longstanding
zoning ordinances is to ensure that the
statement of purpose for the regulatory
scheme clearly explains the justifications,
goals, and objectives of the legislative
enactment. As the Second Circuit noted in
National Advertising Co. v. Toun of Babylon,
it could not find a case where “a court
has taken judicial notice of an unstated
and unexplained legislative purpose for
an ordinance that restricts speech.”"" In
contract, the Ninth Circuit found, in
Outdoors 1, LLC v. City of San Diego,"
that the sign ordinance’s statement of
purpose “to optimize communication
and quality of signs while protecting the
public and the aesthetic character of the
City” sufficed to establish the requisite
governmental interest.

Governments often rely on two
interests to support the position that
a sign regulation is a valid exercise of
its police powers—traffic safety and
community aesthetics.”® The Supreme
Court upheld these two elements as
significant governmental interests
sufficient to satisfy intermediate scrutiny
in its analysis of sign ordinances in
Metromedia, Inc. v. City of San Diego,
stating “[n]or can there be substantial

doubt that the twin goals that the
ordinance seeks to further — traffic
safety and the appearance of the city are
substantial government goals.”'*
Following Metromedia, it has become
standard practice for municipalities to
recite in their sign ordinance statements
of purpose that the regulatory interests
at stake are safety and community
aesthetics. These have often been
augmented with other legitimate
municipal concerns. For example,
other regulatory interests could include
economic development, encouragement
of free speech, blight prevention,
community enhancement, and even
protection of property values.

C. Areas Where Local Governments
Regulate Artwork

Although beyond the scope of

this article, it is worth noting that
municipalities potentially regulate
artwork in many areas of daily
operations. Some common areas of
such regulation exist in nuisance
abatement controls, such as graffiti
abatement, bidding and procurement
processes for improvements to public
buildings or parks that include

art installations, or zoning codes
addressing sculptures. As such, these
may be other areas of government
activity subject to First Amendment or
other constitutional challenges.

II. Constitutional Rights: The First
Amendment
The First Amendment states in relevant
part, “Congress shall make no law...
abridging the freedom of speech.”
Courts, including the Supreme Court,
continue to grapple with the extent to
which local governments can restrict
signs — whether digital, artistic, or
traditional signage — without violating
the free speech protections afforded
by the First Amendment. Courts
continue to use different analytical
approaches and levels of scrutiny, which
in turn results in a lack of clarity and
predictability with few bright-line rules.
As discussed further below, when the
cases involve murals, these different
analytical approaches seem to result
in inconsistent outcomes, which are
difficult to reconcile.

Any regulation that implicates
the First Amend ment must balance

carefully on a tightrope between
regulating too much speech and not
regulating enough. Regulate too much
speech, and a court will be more

likely to find the law violates the First
Amendment for not providing sufficient
means and manner of communication;
regulate too little, and a court will be
more likely to find that enforcement is
biased toward or favors one particular
type of speech.

A. Judicial Review and Constitutional Law
Scrutiny Levels

In order to determine how well a
regulation walks that tightrope,

courts will apply one of three scrutiny
frameworks to challenged regulations:
rational basis (the least demanding
standard), intermediate scrutiny (the
middle tier of review) and strict scrutiny
(the most exacting test). The level of
scrutiny applied will heavily influence
the outcome of the review. Courts that
apply the rational basis framework
commonly uphold regulations targeting
signs; likewise, courts that apply the
strict scrutiny framework commonly
strike down or invalidate these laws.

As such, a basic understanding of
those standards of review is helpful in
drafting regulations.

1. Rational Basis Review

Rational basis review is the default
standard when constitutional
challenges arise and is generally

used unless the question involves
fundamental rights or suspect
classifications. The rational basis

test affords great deference to the
government and governmental action,
because the ends or objectives of the
regulating entity need only promotea
“legitimate” governmental purpose.'®
The means adopted by the government
to achieve those ends only need to be
reasonable. Applying this test requires
that a challenger establish the law does
not serve any conceivable legitimate
purpose and/or is not reasonably
related to achieving or attaining the
stated ends. Essentially, rational basis
review merely prohibits the government
from imposing restrictions that are
arbitrary, capricious, or irrational

and require the court to speculate as
to the legitimate interests at stake.'

Continued on page 8
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De-“coding” the Landscape Cont'd from page 7

Thus, courts infrequently invalidate
laws when applying this test and local
governments are likely to be successful
in defending their laws under such a
deferential standard.

2. Intermediate Scrutiny

The middle level of review, used in
only selected contexts, is intermediate
scrutiny. It applies to gender-based
classifications, restrictions based on
illegitimacy, and elements of free speech.
In particular, this level of scrutiny is
used in the evaluation or analysis of
regulation of commercial speech; speech
in public forums; content-neutral speech
laws; and time, place, and manner
restrictions on speech.”

To satisfy intermediate scrutiny the
regulation must be narrowly tailored to
achieve the stated goal. A law reviewed
under this standard will be upheld if it
is substantially related to a “significant”
or “important” government purpose.
As the Supreme Court has stated, “[t]
he party seeking to uphold a restriction
on commercial speech carries the
burden of justifying it.”'® However,
satisfying intermediate scrutiny is
difficult to pin down, as it seems to
float between absolute rigidity (strict
scrutiny) and no rigidity at all (rational
basis review). "

3. Strict Scrutiny

Under strict scrutiny, the law must be
necessary to achieve a “compelling”
governmental purpose. Furthermore,
the means chosen must be specifically
fashioned to accomplish that purpose.
As the most stringent standard of
judicial review, strict scrutiny applies
when a regulation implicates a
suspect classification such as race or
nationality, or a fundamental right
such as voting or freedom of speech. To
survive strict scrutiny, the regulation
must be the least restrictive means for
achieving the asserted governmental
interest — in other words, there exists
no other less restrictive method of
achieving the regulation’s end. Strict
scrutiny is known for being “strict in
name, but fatal in practice,” meaning
that a regulation subjected to strict
scrutiny review is almost always struck
down as being unconstitutional.

B. Murals and First Amendment—Related
Challenges
Mural regulations will be subject to
the aforementioned trilogy of review
standards. Under a generic dictionary
definition, a mural is “a painting or
other work of art executed directly on a
wall.” Based on this definition, and on
the applicable case law, it is simple to
classify murals as a painting or image on
a structure. However, it far less simple to
determine whether a “mural” is a “sign”
subject to regulation under a municipal
ordinance. As one federal court aptly
and succinctly noted, “[i]t is truly a
Herculean task to wade through the
mire of First Amendment opinions to
ascertain the state of law relating to sign
regulations.”?

The Supreme Court addressed
the validity of a sign ordinance in
Metromedia, applying the Central Hudson
test.”! The San Diego ordinance in
question banned commercial billboards
by imposing various restrictions on the
erection of “outdoor advertising display
signs,”?? prohibiting all off-premise
outdoor advertising display signs and
imposing special provisions for on-
premise signs. In addition, like most
sign ordinances, it contained specified
exceptions. In a plurality decision, the
Court upheld the billboard ban, but
found that the on-premise limitation
to commercial advertising and the

exceptions were unconstitutional.
Justice Rehnquist in his dissent

described the plurality decision as a

“virtual Tower of Babel, from which

no definitive principles can be clearly
drawn.”? His dissent was prescient: since
Metromedia, lower courts have applied
widely analytical approaches in mural cases
—and handed down equally disparate
decisions. However, despite the confusion
surrounding Metromedia and the shaky
foundation for sign law it provided, the
decision made clear that there are two
distinct First Amendment issues relating to
sign ordinances that will also arise in the
context of murals: commercial versus non-
commercial analysis and content neutrality
analysis. More importantly, many
consider Metromedia to be the leading case
on the distinction between commercial
and noncommercial speech, which is the
starting point for analysis with murals
related to businesses.

1. Commercial Speech vs. Non-Commercial
Speech

Determining whether a mural constitutes
commercial speech (and is thereby subject
to more rigid regulation as a sign by a
municipality) or non-commercial speech
(and afforded greater protections under
the First Amendment) is a fact-based
inquiry. Making this determination is
rarely simple and courts reach different
conclusions in factually similar cases.
Moreover, level and framework of judicial
scrutiny plays a significant role in whether
or not the court will deem government
regulations permissible.

Complete Angler-no commercial message
in mural, not subject to regulation.

For example, in Complete Angler, LLC
v. City of Clearwater,** a Florida bait shop
challenged the city’s sign and banner
ordinances, both on their face and as

8 Municipal Lawyer




applied, regarding the marine-themed
mural on the outside wall of its shop,
(as well as the First Amendment
banner the owners placed over the
mural when the City of Clearwater
attempted to order the mural’s
removal). The court applied strict
scrutiny and concluded that the mural
was protected non-commercial speech.
The ordinance at issue included 26
different categories of signs exempt
from the permit process, including “[a]
rtwork and/or architectural detail.”®
The court reasoned that the mural’s
primary purpose was not commercial
activity, but rather to promote the local
marine environment. Stated differently,
the mural qualified as artwork because
it contained non-commercial speech.
The local artist who had painted the
mural, who demonstrated the mural
was his impression of the local habitat,
and that he intended it to bring
attention to endangered species of
fish, evidenced this non-commercial
character. As a result, the court
determined the mural did more than
“propose a commercial transaction,”®
classifying it as artistic expression (non-
commercial speech), which enjoys First
Amendment protections.

In contrast, the court in Wag More
Dogs, LLC v. Cozart¥ concluded that
a mural on the side of a dog daycare
business constituted commercial

This image of dog is used in marketing

speech. Attempting to capitalize on
their location near a dog park, the

owners of Wag More Dogs, LLC
commissioned a mural on the rear

of their building that depicted happy
cartoon dogs and dog-related imagery.
Zoning administrators cited the
business and demanded that it cover
the cartoon dog mural. The owner
filed suit. The court found that many
of the cartoon dogs in the mural
incorporated the Wag More Dogs, LLC
cartoon logo and therefore concluded
the mural was commercial speech. The
locality’s restriction therefore satisfied
intermediate scrutiny.

The factual similarities between
these two cases make it difficult to
reconcile their differing outcomes.
Both involved large painted murals
which were located on the business-
owners’ respective shops, and both
were commissioned with the goal
to bring attention to the related
commercial enterprise.

To reconcile these decisions, one
must review the Supreme Court’s
definition of commercial speech. In
Central Hudson, the Supreme Court
characterized commercial speech as
an “expression related solely to the
economic interests of the speaker
and its audience.”?® Further, the
court in United States v. United Foods,
Inc. found that commercial speech
typically consists of “speech that does
no more than propose a commercial
transaction.”  Thus, when applying
the emphasized aspects of these

Wag More Dogs-business logo included in
mural, therefore subject to regulation.

definitions to Complete Angler and Wag
More Dogs the fact that the artist in
Complete Angler created the imagery in
the mural to bring awareness to the

local environment while the mural in
Wag More Dogs incorporated elements
of a business logo makes all the
difference. Hence, while these murals
ostensibly served the same purpose,
the fact that the message in Complete
Angler was not solely economically
motivated and did more than market
a commercial enterprise explains the
divergent outcomes in the two cases.

Some may argue that any “secondary
purpose” is a matter of semantics and
can easily be cralted for the purposes
of avoiding the commercial speech
label. This may be true, but these cases
accurately depict the aforementioned
tightrope that lawmakers must walk
when sign ordinances and regulations
restrict speech.

Another court’s interpretation and
application of the commercial and
noncommercial definitions supports
this view. In Tipp City v. Dakin,*
an Ohio municipality obtained an
injunction against a business, alleging
that its mural violated the local sign
ordinance. The mural depicted a mad
scientist with beakers and chemical
molecules on a building occupied by
“Warrior Racing,” a business that
sold racing fuel additives. The court
framed the issue as “whether the
expression depicted in the ... mural
either extends beyond proposing a
commercial transaction or relates to
something more than the economic
interests of the appellants and their
customers,” adding “[i]f so, it qualifies
as noncommercial speech and is
entitled to stronger First Amendment
protection.” The court concluded
that the mural constituted commercial
speech since it “plainly is intended to
attract attention to Warrior Racing”
because “the chemicals and molecules
depicted on the sign propose a
commercial transaction to racing

aficionados and others.”*

2. Content Neutral vs. Non-Content
Neutral

A second overriding issue in mural
cases is the determination of whether
the regulation is content-based. As
previously mentioned, regulations
must be justified without reference

to the content of the mural. While
most mural regulations will fall under

Continued on page 10
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intermediate scrutiny, if a regulation
is content-based it is subject to strict
scrutiny and a court is almost certain
to find it unconstitutional.

In Neighborhood Enterprises, Inc. v.
City of St. Louis,® an individual who
“describe[d] himself as a critic of St.
Louis’s use of eminent domain for
private development,” painted a mural
on a side of a building, stating “End
Eminent Domain Abuse” in a red
circle with a slash through it. As you
can imagine, this caught the attention
of code enforcement, who issued a
citation on the basis that the mural
was an illegal sign for which the :
owner had not obtained a permit. The :
owner then sought a permit, which :
the city’s zoning administrator denied
on the basis that the mural did not
meet the requirements of the zoning
code. Litigation commenced. The
Neighborhood Enterprises decision is a
good example of the steps necessary
for a court to determine which :
scrutiny level to apply. Here, the court :
first looked at the definition of a :
“sign” under the St. Louis ordinance
to determine whether the mural was
subject to regulation, or whether it
was a non-sign or exempt under the
ordinance. To complete this analysis,
the court explained that it “must look
at the content of the object.”* The
stated purposes or justifications for
the sign restrictions by the city were
“principally on concerns for traffic
safety and aesthetics.”*
The court concluded that

the definition of “‘sign’ [was]
impermissibly content-based because
‘the message conveyed determines
whether the speech is subject to
the restriction.’”?® Accordingly,
strict scrutiny applied and the
sign code failed in that it was not
narrowly tailored. More specifically,
the ordinance failed because its
restrictions were not narrowly tailored
to accomplish the city’s interests in
aesthetics or traffic safety. The court
reasoned that the zoning code recited
the city’s interests “only at the highest
order of abstraction, without ever
explaining how they are served by the
sign code regulations generally, much
less by its content-based exemptions

from those regulations,” and “offers no
reason for applying its sign regulations
to some types of signs but not to
others.”¥

The content neutrality issue had
also been raised in Complete Angler.
The plaintiff in Complete Angler offered
evidence of five other similar murals
in the area which had been condoned
or allowed by the City of Clearwater
without enforcement or requiring
that those businesses obtain a permit.
Thus, the application of the code
was not content-neutral and the City
of Clearwater could not satisfy strict
scrutiny.*®

3. The Prior Restraint Doctrine®

In Mahaney v. City of Englewood, the
plaintiff owned a smoking accessory
shop and challenged a provision of the
city’s sign ordinance requiring a special
review procedure for wall murals. To
prevent graffiti, the plaintiff hired artists
to paint murals on the north and south
exterior walls. The south wall mural
consisted of famous musicians including
Bob Marley, Jimi Hendrix, Jim
Morrison, Jerry Garcia, and Janis Joplin.
The north wall mural depicted scenes
from Alice in Wonderland. Following
citizen “inquiries,” which likely meant
complaints about the murals, code
enforcement cited the plaintiff for
various violations of the sign ordinance,

namely failure to obtain a permit, failure
to “obtain city manager approval,” having
more than one mural, and having murals
that exceeded the size permissible under
the code.

The Mahaney court did not determine
whether the murals constituted art under
the sign ordinance, which would exempt
the murals from regulation. Rather, the
court noted that under either the work
of art or the wall mural provisions of the
sign ordinance, the City of Englewood
could not prevail. The court concluded
that the special review procedure for
murals constituted an impermissible prior
restraint on free speech in violation of the
Constitution, requiring
strict scrutiny.

The court explained,
“[a] municipal ordinance
is a prior restraint when it
subjects constitutionally
protected speech to
governmental regulation
prior to the time that such
speech is to occur.®
The availability of judicial
review, by itself, was
insufficient to render
the special review
process constitutional
because it still lacked
the requisite procedural
safeguards including
a specified period in
which the city manager
must decide whether to
issue a permit. As such,
the city’s special review
process on its face, and as
applied to the plaintiff’s
murals, constituted a “constitutionally
impermissible prior restraint on protected
speech” and the trial court erred in
denying plaintiff’s cross-motion for
summary judgment. #

4. Historic Property or Historic District
Ordinances
The inclusion of special zoning districts
related to historic properties and murals
can raise interesting questions. Notably,
these regulations may pose or raise prior
restraint problems with the permitting
and procedures to decide whether some
alteration or proposed development of a
historic building is compatible with the
neighborhood’s historic character.

Most challenges to historic preservation
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ordinances are made under the takings
provisions, Due Process Clause, or Equal
Protection provisions in the Fourteenth
Amendment. However, in Burke v. City
of Charleston, * the plaintiff challenged
the city’s historic preservation ordinance
under the First Amendment in relation
to a mural. Plaintiff painted a pop art-
style mural in bright colors on the side
of a restaurant in a historic district and
the city ordered it removed. The mural
included a section within the painting for
the restaurant to advertise. Despite this
fact, the court concluded that the mural
constituted noncommercial speech for its
First Amendment analysis.

The court held that the ordinance was
content-neutral because the government’s
purpose was not to regulate the
mural’s content. Rather, the purpose of
regulating the size, color, and format was
the preservation of the historic district,
and the restrictions went no further than
necessary to achieve those goals.

5. Recent Mural Case Law

In a recent case, the City of San Diego
was granted summary judgment in a
case involving art murals. Architectureart,
LLC v. City of San Diego ** involved a
requirement that signs visible from

the right of way or signs on city-owned
property obtain a permit. However, the
San Diego sign ordinance exempted
murals from the permitting process, or,
specifically:

[plainted graphics that are murals,
mosaics, or any type of graphic arts
that are painted on a wall or fence
and do not contain copy, advertising
symbols, lettering, trademarks, or
other references to the premises,
products or services that are provided
on the premises where the graphics
are located or any other premises.

The city interpreted its mural
exception as applying to “any painted
art that is not advertising” and found
that the stated purpose of the sign
ordinance “is to optimize communication
while protecting the aesthetic character
of the City.”* The plaintiff, a mural
company, brought a challenge to the
ordinance after being issued violations
for its murals, which contained lettering.
The plaintiff had received approval
for previous murals. The plaintiff also

. alleged that an annual Comic-Con
: event received special treatment with its

murals and advertising.
The court determined that the speech

: at issue was commercial, without much
. elaboration. It analyzed the regulations
¢ under the Central Hudson test and

¢ concluded that the sign regulations

i were constitutional, reasoning that the
i City had established that its interests

in optimizing communication and

i community aesthetics were substantial, :
i which justified the restrictions, and those :
: restrictions advanced the City's interests :
. without going further than necessary.

¢ 1IL. Municipalities and Mural or Public
. Art Programs

: Some municipalities encourage and :
: specifically implement programs to display :

murals or other forms of public art to

: address blight, encourage and foster

: community, develop appreciation of art,
: and promote aesthetic beauty. However,
¢ code enforcement and compliance with
: zoning regulations are typically not at

issue in these circumstances since the
municipalities implement mural design

guidelines. Municipalities seek to use

murals in various ways, such as to

: promote diversity, enhance or contribute
: to a neighborhood’s identity, and signal
¢ thatan area is the focus of revitalization
¢ efforts. For a review of mural programs

in several cities, the City of Savannah,

: Georgia Metropolitan Planning

: Commission did a case study, Mural Art  :
. versus Graffiti, Defining Mural Art in the City
. of Savannah. :

: CONCLUSION

¢ Murals create value in public spaces while
: at the same time sending a message that

: the community values the space as a

¢ collective. In general, First Amendment

: protections across all media have expanded
: over time, and it is unlikely that this trend
: will change. Meanwhile, murals have

i become increasingly popular and various,
i and business owners responding to this

¢ trend and commissioning murals on their
i property can often make credible claims
to artistic or non<commercial expression,

: even when such a commission likely has

: some commercial motivation. As a result,

First Amendment constitutional challenges

i related to regulations or ordinances
i restricting murals will likely increase.
: Additional open questions related to murals

include First Amendment challenges
based on local design requirements

for murals in public art programs. In
addition, potential challenges based on a
municipality’s restriction on size, height,
or color of murals for aesthetic purposes
may impermissibly restrict the messages
conveyed by the murals. For example, it
is not a stretch to see an artist of a mural
argue that these types of restrictions
regulate the communicative content of the
mural.

It would be prudent for municipal
entities to review outdated sign
ordinances. In that process, keep in
mind the competing interests of the First
Amendment and governments seeking to
regulate protected forms of speech. Free
speech principles require a balancing of
the constitutional interest in freedom of
expression against the government’s need
to regulate in the public interest.

Some suggestions to keep in mind during
the review, revision, or amending process
include: focusing on the type of sign being
regulated and not its content, articulating
a compelling purpose statement while
referencing a comprehensive plan or other
legislative findings, cleaning up definitions
to reduce contentbased distinctions, and
determining whether the exemptions in
the ordinance pose potential for challenges.
Any attempt to define artwork in sign
ordinances is likely to pose challenges
because distinguishing between a sign and
art requires an interpretation of the message
conveyed, and thereby becomes a content
based regulation.

For murals, it appears that the better
approach is to implement a mural
program. Municipalities can set forth
design guidelines to enhance revitalization
or beautification efforts in accordance with
their goals and objectives, reducing the

likelihood of challenge.
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 The Good, The Bad Cont'd from page 15

control and responsibility in favor of
the City or County Attorney.

Early in the representation of a
local government, my City Manager
decided she was going to choose who
represented the City in a litigated
matter. There was no consultation
nor any discussion about who
would perform the services. The
whole episode was about control
and establishing a pecking order,
and to make sure I knew where on
that pecking order I belonged. As
mentioned briefly above sometimes
knowing when not to fight is often
more important than knowing when
to fight (see The Art of War, Sun Tzu,
quoted in Sun Tzu’s 31 Best Pieces
of Leadership Advice, 15.1)°, and |
elected not to take that battle on at
that time.

Conclusion

Recognizing the need for, then
selecting and supervising outside
counsel can present a challenge to the
City or County Attorney unlike most
of the challenges faced on a daily basis.
Even when supervision of other lawyer
employees is part of the daily routine,
supervising peers or lawyers who may
have more experience than you or have
expertise that far exceeds yours in a
particular area can be challenging in
the best of times. If the lawyer you
hire knows more than you do about
employee benefits, how do you know
you are getting good advice? However,
if you can truly evaluate the advice you
receive, why did you need the expert in
the first instance? It becomes a bit of

a Sisyphean task to ask for, much less
receive, quality advice when you need
it, if that becomes the standard against
which you measure the choices.
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This article is adapted from portions of “Chapter 4: Government Regulation of Art and Architecture” in the
forthcoming book Local Government, Land Use, and the First Amendment: Protecting Free Speech and Expression,
edited by Brian J. Connolly and published by ABA Publishing. The book will be released in 2017,

Local government control of art' arises frequently: for example, in the regulation of murals as a form of outdoor
signage or advertising, in graffiti abatement, or in government selection of artwork for display in public parks or
public buildings. These controls present many familiar First Amendment concerns. Because art has been
characterized by the courts as a form of First Amendment-protected speech, regulations pertaining to artwork must
be content neutral, contain adequate procedural safeguards, and may not be unconstitutionally vague. Artwork
differs from other forms of speech, however, particularly signage, in one critical respect: in the case of artwork, the
medium is commonly the message. While a written message on a sign could theoretically be conveyed regardless of
the height, size, location, color, materials, or brightness of the sign structure, artwork is different. In many cases, the
size, orientation, color, or materials comprising the work are of critical importance to the piece’s communicative
intent. Thus, while local government aesthetic regulatory interests are implicated in the regulation or control of art,
the appropriateness of aesthetic interests in regulating artwork is debatable under the First Amendment.

As the world opens, it's time to
boldly grow your firm.

2l EsuiRe

While the First Amendment broadly applies to artistic media, First Amendment concerns regarding the regulation of
architecture are still in an antenatal state. Few court cases have considered First Amendment challenges to local
design review requirements, building design mandates, or ordinances that restrict the extent to which buildings may
look similar or different from one another. Because First Amendment protections have generally expanded since the
Constitution was ratified, First Amendment challenges to architectural controls may increase in the coming years.

This article reviews First Amendment issues associated with regulation of artwork. The government practitioner,
however, should review the First Amendment doctrines applicable to regulations of all forms of speech, such as
content neutrality. The case law pertaining to local government controls of artwork and architecture is actually quite
sparse. Cases generally applicable to speech regulation and, as discussed further herein, the government speech
doctrine and public forum law, provide additional guidance in this area.

Forms of Local Government Regulation of Art and
Architecture

Local governments regulate or control artwork in myriad ways. On private property, art regulation frequently arises
via zoning codes, sign regulations, and nuisance abatement controls. Murals, paintings, and other two-dimensional
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works of art located on private property and that may be affixed to building walls, on signposts, or elsewhere are
frequently regulated specially as “murals” or other forms of artwork, or as a form of signs under local sign
regulations. Three-dimensional works of art located on private property, including sculptures or statuary, may be
regulated by zoning regulations that restrict the placement or size of structures, or by building or fire codes.
Additionally, artwork may be regulated by local governments pursuant to their general authority to regulate
nuisances; for example, many local governments prohibit graffiti and other nontraditional forms of artwork under
their nuisance control codes. In some circumstances, nuisance regulations such as those prohibiting the location of
trash or junk cars on private property may limit displays of artwork. Some local governments completely exempt
works of art on private property from regulation under zoning or sign codes.

Similarly, local governments may have ordinances or other laws controlling private individuals’ use and placement of
objects, including artwork, within public property. Local governments may also control artwork on public property
through procurement and selection processes for art displays in public buildings. Some local jurisdictions have
additionally initiated programs that require public art, or cash payments into public art funds, in connection with
private development applications. Some such ordinances require review of private developments’ public art
installations by local art committees. Additionally, recognizing the benefits of publicly-accessible art, many local
governments have adopted “percent-for-art” ordinances, requiring that governmental expenditures on public works
include public art.

First Amendment Application to and Protections for
Art

Courts frequently err in favor of affording artists’ subjective viewpoints significant latitude in determining the First
Amendment’s application to artwork.> Music, theater, film, and visual art—including paintings, prints, photographs,
and sculpture—as well as several other forms of expressive conduct, including tattooing, have been found to merit
First Amendment protection.” One court observed that “[v]isual art is as wide ranging in its depiction of ideas,
concepts and emotions as any book, treatise, pamphlet or other writing, and is similarly entitled to full First
Amendment protection”* A particular work need not be immediately and obviously identifiable as a work of art, i.e.,
it could be fairly abstract, to be protected.”

The scope of First Amendment protection for artwork, while expansive, is not boundless. The same carve-outs from
First Amendment protection applicable to other media of speech, including for obscenity, fighting words, and
incitement, exist with respect to artwork. The First Amendment does not protect obscenity.’ The Supreme Court has
defined obscenity as “works which, taken as a whole, appeal to the prurient interest in sex, which portray sexual
conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or
scientific value;” as determined by an “average person, applying contemporary community standards.” The
foregoing test does not provide bright-line clarity as to what types of artwork are obscene for constitutional
purposes. The Supreme Court has found “hard core” pornography® and child pornography” to be outside of the
scope of First Amendment protection, but courts have struck down local ordinance limitations on speech and
expressive conduct as they related to poetry with a sexual content,'® pornography that may be understood as
degrading toward women," depictions of animal cruelty,” virtual depictions of child pornography," films or artwork
in which obscene images are paired with non-obscene material, and parody material.* Artwork that depicts nudity,
violence, or thought-provoking portrayals containing sexual content is not likely to fall outside the scope of First
Amendment protection. But, to the extent art exhibits material of a vulgar, pornographic nature, it may not enjoy
First Amendment protections.

As with artwork of an obscene nature, artwork containing elements of “fighting words,” incitement, or defamation
also falls outside the umbrella of First Amendment protection. When a work of art is intended to counsel viewers
toward criminal violence, it may lack First Amendment protection. But, when an artist does not intend for her work
to provoke unlawful action, and when the risk of such unlawful action is not great, the work would presumably be
constitutionally protected.”
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An artist’s free speech rights may be limited additionally by state common law limitations on “verbal torts,” including
defamation—slander or libel —as well as torts such as intentional infliction of emotional distress.® Specifically, when
defamatory speech is on a matter of private concern and involves private individuals, the First Amendment
generally does not protect the defendant speaker.”” Conversely, when speech critical of another relates to a matter of
public concern'® or when such speech involves a public figure,"” the speaker may have a First Amendment defense
against a tort claim. Thus, artwork that criticizes a public figure or addresses a matter of public concern would likely
carry First Amendment protections that would be unavailable if the work criticized or parodied a private individual
on a matter of private concern.

While the foregoing exceptions relate to all speech, another exception to First Amendment protection pertains
specifically to artwork. In recent decades, courts have established boundaries between art meriting First
Amendment protection and commercial merchandise that is not protected speech.”° Many of these cases arise in
the context of street vendors of clothing or other souvenirs that claim that local licensing requirements interfere
with protected speech. Commercial merchandise lacking “a political, religious, philosophical or ideological message”
falls outside the scope of the First Amendment’s protections.”!

However, artwork does not lose its First Amendment protection simply because it is commercial in nature.”>
Commercial speech receives First Amendment protection, albeit less than noncommercial speech.>* Commercial
speech has been defined by the Supreme Court as “expression related solely to the economic interests of the speaker
and its audience,** or speech that otherwise proposes a commercial transaction.” Art in the form of commercial
advertising, which bears the logo or trademark of a particular business or firm, or that otherwise proposes a
commercial transaction, retains First Amendment protection.

First Amendment Limits on Regulation of Art

The First Amendment’s application to specific works of art is based in large part on the ownership—public or
private—of the underlying property where the artwork is being displayed. Regardless of whether artwork is
displayed on public or private property, developing code definitions that meet First Amendment limitations is the
most important and difficult task in regulating artwork. Many local regulations contain definitional distinctions
between signage and artwork. Because it is almost impossible to distinguish between signage and artwork without
reference to the content of the message, these provisions defining artwork are likely content based and may be
legally questionable following Reed v: Town of Gilbert*°

Art on Private Property

Artwork on private property that is subject to local regulation typically falls into two categories: two-dimensional
artwork such as wall murals or signage displaying murals or paintings and three-dimensional artwork such as
sculpture or statuary. Graffiti is another form of artwork that frequently occurs on private property.

The First Amendment doctrine relating to regulation of artwork located on private property mirrors the doctrine
associated more generally with signage on private property. In reviewing local regulations applicable to art, courts
will generally look first to whether a regulation of noncommercial artwork on private property is content and
viewpoint neutral %’ and if so, whether it is tailored to serve a significant governmental interest and whether ample
alternative channels of communication are available.?® If the regulation is content based, strict scrutiny applies.
requiring a compelling governmental interest and least restrictive means of achieving that interest.” For
commercial works, courts apply the Central Hudson test requiring such regulations to serve a substantial
governmental interest, directly advance that regulatory purpose, and not restrict more speech than is necessary.*”
Other concerns that might arise in the regulation of artwork on private property include whether the regulation
effects an unconstitutional prior restraint,”' or whether the regulation is vague™ or overbroad.* If a local regulation
is content based, the government has failed to establish a substantial regulatory interest, or the regulation is not
appropriately tailored to the regulatory interest, it will most likely be invalidated.>* Similarly, if the regulation does
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not provide adequate procedural safeguards, such as a concrete review timeframe, or if the regulation leaves
administrative officers with unbridled discretion to approve or deny the display of certain artwork, the regulation
may be an unconstitutional prior restraint.*> Moreover, if the regulation is vague or overbroad,* or if the regulation
suppresses too much speech,” it may also be found unconstitutional.

Avoiding Content Bias: Definitions and Other Problems. Content concerns arise in many areas of art regulation,

» o«

but the most common problems relate to definitions of “sign,

» «

mural,” “art,” or “artwork.” In Neighborhood
Enterprises, Inc. v. City of St. Louis,”® the owner of a mural protesting alleged eminent domain abuses by St. Louis,
Missouri, challenged the city’s enforcement of its sign ordinance against the mural. The Eighth Circuit held that the
city’s definition of “sign,” which exempted from its definition all flags, civic crests, and similar objects, was content
based because the code’s application to the mural rested on the message of the mural.*” A similar problem arose
when the Norfolk, Virginia, sign ordinance exempted from regulation “works of art which in no way identify or
specifically relate to a product or service.*” The Fourth Circuit found, “On its face, the former sign code was content-
based because it applied or did not apply as a result of content, that is, ‘the topic discussed or the idea or message
expressed.”™*! The court went on to find that the city’s differential regulation of works of art was not narrowly tailored,
since artwork could have the same detrimental impact on community aesthetics or traffic safety that garish signage
might have.*

Case law also provides an example of content neutral treatment of artwork. In Peterson v. Village of Downers Grove, ™
the court upheld a local government’s ban on “painted wall signs.” The court found the ban content neutral because
it did not contain references to the message on a given sign.** Peterson is instructive for local governments regarding
the need to establish code definitions that do not create content based distinctions, particularly in the arena of
regulating artwork on private property. After Reed, it will be challenging for a local government to distinguish
between, say, a “mural” and a “sign,” or between a “sculpture” and a “structure,” in a content neutral manner, although
it may be possible to identify specific media of artwork in the same manner as was done in Peterson.

Content neutral regulations of artwork should focus on the non-communicative aspects of the artwork. Examples of
content neutral regulation of art include regulating the size, height, placement, or lighting of works of art.*> Unlike
with signage, however, regulating some of the locational aspects of art may give rise to claims of content
discrimination, particularly when a particular work of art is alleged to be context- or location-specific.*® Similarly,
regulation of materials or color may be problematic, as the materials and colors used in the creation of a work of art
are often central to the message of the particular work.*” More broadly, regulating noncommercial artwork
differently from other forms of noncommercial speech may violate the First Amendment. When a local sign code
contains different size, height, or other display limitations on murals as compared with political signage, that code is
at risk of being found to be content based.*

Analysis of Content Neutral Regulations of Artwork. Content neutral regulations must be supported by a
substantial or significant regulatory interest, and the regulation must be narrowly tailored to that interest.* In the
context of sign and visual display cases, the Supreme Court has found both aesthetic and traffic safety significant
and/or substantial as they relate to sign regulation.”® But there is scant case law on the governmental interests
supporting regulation of artwork. While traffic safety may suffice as a governmental interest for purposes of
regulating works of art, aesthetics is likely less sound given that the aesthetic concerns of a local government may be
at odds with the message of a particular work of art. If the government is in the business of making the community
beautiful, can the government prohibit “ugly” artwork whose ugliness is a critical part of its message? A local
government’s restriction on the size, height, or color of murals for aesthetic purposes may directly conflict with the
central message of a muralist’s work. Similarly, whereas many sign codes regulate the placement of signs within
property and with respect to street right-of-ways in order to preserve a particular community character, an artist’s
placement of a sculpture or mural—if the artwork is site-specific—may help to articulate the message that the artist
wishes to convey with his or her work.”"

Furthermore, building safety, nuisance control, and other purposes underpinning zoning and building restrictions
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have not been widely reviewed for whether they are significant governmental interests in First Amendment
litigation. In Kleinman v. City of San Marcos,” a Texas city had an ordinance prohibiting property owners from
keeping junked vehicles on their properties. A novelty store placed a wrecked Oldsmobile 88 in its front lawn,
planted it with vegetation, and painted the car colorfully with the message “Make Love Not War” After ticketing the
property owner and the commencement of litigation, the city stipulated to the fact that the car planter had some
artistic expressive value. The Fifth Circuit found that the car’s expressive value was secondary to its utility as a junked
vehicle.>? Applying the intermediate scrutiny test for expressive conduct, the court found that the junked vehicle
ordinance was content neutral in purpose and narrowly tailored to serve the government’s interest in preventing
attractive nuisances to children, prevention of rodents and other pests, and reducing urban blight, vandalism, and
depressed property values.”* While the city’s interests in blight prevention and preserving property values may have
had some aesthetic component, the court did not analyze whether aesthetic interests alone could support
prohibiting the creative car-planter as a form of artwork.

Narrow tailoring requires that the regulation in question directly advance the interest(s) asserted by the government.
In the context of artwork, problems may arise where local codes treat murals differently from other forms of
noncommercial speech, and where the regulatory interests at stake are not directly served by the differential
treatment.

Distinguishing Between Non-Commercial and Commercial Artwork. When a municipal code requires a property
owner to obtain a permit for a commercial wall sign, but does not require a permit for a non-commercial mural, how
does one address artwork displayed on the wall of a building that contains images of products sold inside the
building? Business owners often use blank wall space on the side of a building to advertise products sold inside the
building, beautify the premises of their properties, or to convey non-commercial or political messages. Determining
whether such images constitute commercial or non-commercial speech is rarely simple.”

Case law provides several illustrations of this problem. When a city attempted to prohibit a fuel station owner’s
mural depicting “the geography, indigenous plants, and archaeology of Mexico, [the] social advancements of the
Mexican people in contemporary society as well as reflections upon a colonial period of Mexican history; placed in
an effort to beautify the property and to attract customers to the station, a California court found the mural to be
noncommercial speech.”® And when a shop that sold fishing equipment, including bait and tackle, displayed a
painted wall mural depicting fish and other aquatic plant and animal species, the mural was determined to be
noncommercial speech: “[A]s the evidence demonstrate[d] . . . it reflects a local artist’s impression of the natural
habitat and waterways surrounding [the subject shop], and also alerts viewers to threatened species of fish.>

Conversely, a mural in Ohio depicting a “mad scientist” outside of a shop that sold nitrous oxide for racing cars was
found to constitute commercial speech.”® In arriving at that conclusion, the court stated, “the crucial inquiry is
whether the expression depicted in the appellants’ mural either extends beyond proposing a commercial
transaction or relates to something more than the economic interests of the appellants and their customers.> The
court found that “[t]he sign plainly is intended to attract attention to [the racing shop], which directly relates to that
company’s economic interests. " In another case, a Virginia pet day-care owner displayed a mural depicting dogs
playing on the side of the building, in plain view of a dog park. The Fourth Circuit concluded that the mural was
commercial speech because the mural was intended to attract attention of potential customers, it depicted images
relating to services provided on the premises, and the owner had an economic motivation for displaying the mural.’!

Courts are generally more deferential to governmental regulations of commercial speech as compared with
regulations of non-commercial speech, in part because the commercial speech doctrine does not require an initial
determination regarding the content neutrality of the regulation in question. But local governments should take care
to define the boundary between commercial and non-commercial speech, using distinctions found in case law
applicable to the local government.

Special Considerations. An area that has been mostly unexplored in case law relates to local anti-graffiti ordinances.
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Many local governments have taken measures to prevent graffiti, based primarily on aesthetic concerns and an
interest in preventing vandalism and property-related crime. In a 2007 case, a group of graffitists challenged New
York City’s prohibitions on the sale of aerosol paint cans and broad-tipped markers to persons under 21 years of age,
and persons under 21 from possessing such objects in public places, which were intended to control unwanted
graffiti in the city%% The Second Circuit upheld the district court’s determination that regulation was content neutral,
but also agreed with the conclusion that the ordinance provisions burdened more speech than was necessary to
achieve the city’s goals.% Earlier cases found similar restrictions to pass constitutional muster, although not on First
Amendment grounds.®* To the extent anti-graffiti ordinances regulate in a content neutral manner and do not
burden more speech than necessary, they are likely to be upheld by courts. Local governments should beware,
however, that many current anti-graffiti ordinances likely contain content based definitions of the term “graffiti” An
example of a definition of “graffiti” that likely passes muster is one that references graffiti based on its unauthorized
nature.%>
Another area that has received little judicial attention relates to public art programs in private development projects.
Some local governments require that private development projects include public art, require dedications of money
or artwork in connection with private development projects, or undergo design review of artwork. The
constitutionality of these arrangements has not been fully vetted. In a case originating in Washington state, a federal
district court found that the city’s requirement that signs be of a Bavarian style was not content based, did not
constitute forced speech, and that a design review board charged with reviewing signs and architecture in the
community did not constitute an unlawful prior restraint despite having “somewhat elastic” criteria for review.%
Similarly, the Oregon Court of Appeals held that the City of Portland’s design review process as applied to billboards
did not constitute an overbroad regulation or unconstitutional prior restraint due to the narrow construction of the

design review boards purview."’”

Private Art on Public Property

The regulation of artwork on public property carries different considerations than artwork on private property. Two
special problems arise in the regulation of artwork on public property: the sale or display of artwork on public
property such as parks, sidewalks, or streets and government selection of artwork for public property, including
government buildings, plazas, and parks.

Sale or Display of Private Artwork by Private Individuals on Public Property. Many local codes prohibit the sale of
commercial products or the solicitation of business on public property. Some of these code provisions create
express exemptions for nonprofit organizations or other forms of noncommercial speech. In cases addressing such
regulations, courts first review where the property falls within the public forum doctrine, i.e., whether the property is
a traditional, designated, limited, or non-public forum.%® If the property is a traditional or designated public forum,
restrictions must be content neutral and narrowly tailored to serve significant governmental interests, and these
restrictions may regulate only the time, place, and manner of speech.%” If the property is a limited public forum or a
non-public forum, the restrictions must only be viewpoint neutral and reasonable, a far more deferential standard

than that which is applied in traditional and designated public fora.”

In a 2000 case, St. Augustine, Florida, attempted to enforce its ordinance prohibiting “selling, displaying, offering for
sale or peddling any goods, wares or merchandise” on public property, including streets and sidewalks, against a
street artist displaying and selling newspapers and art that contained political messages.”' The code provision
exempted nonprofit and religious organizations, but did not contain any exemption for political speech. In a cursory
analysis, the court found that the artist’s visual art and newspapers were protected by the First Amendment, and
found that the public property regulated by the ordinance was a traditional public forum, thus requiring the
regulation to be content neutral and narrowly tailored to a significant governmental interest.”” Because the
ordinance favored nonprofit and religious organizations over other forms of non-commercial speech, the court held
the restriction content based.”

https://www.americanbar.org/groups/state_local government/publications...
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Similarly, a New York City law requiring street vendors to obtain a license for the sale of items on city sidewalks was
found not to be narrowly tailored or to provide sufficient alternative channels for communication.”* The restriction
capped the total number of licenses available to sidewalk vendors citywide.” After finding that the works being sold

by sidewalk vendors were subject to First Amendment protection’®

and that the traditional public forum analysis
applied to the case,”” the Second Circuit found that the license requirement and cap were not narrowly tailored to
the city’s goals of reducing congestion and ensuring clear passage on the sidewalks.”® The court reasoned that the
city could have employed time, place, and manner restrictions to ensure clear passage on the sidewalks while still
offering vendors the opportunity to obtain a license, and that exceptions to the licensing cap called into question the
rule’s tailoring.”’ The court also found that the restriction did not provide ample alternatives, and that the sale of

artwork on the street was more accessible than sales in galleries or elsewhere.°

To the extent local governments prohibit the sale or display of commercial products on sidewalks or other public
properties, exceptions made for non-commercial speech, including non-commercial artwork, should not distinguish
among forms of non-commercial speech. Moreover, an outright ban or severe limitations on the display of non-
commercial artwork in traditional public fora, such as streets or sidewalks, is likely to fail the narrow tailoring part of
the intermediate scrutiny test. Time, place, and manner restrictions are permissible where necessary to ensure safe
passage for pedestrians along public sidewalks, or to limit traffic congestion along public streets. Additionally, where
the regulation of artwork is taking place in a limited or nonpublic forum, restrictions and prohibitions can be much
broader, so long as they are viewpoint neutral.

Government Selection of Artwork for Public Property. Government agencies, from federal agencies to local
governments, often beautify public properties through the use of artwork, including murals, sculpture, and other
works of art. In some cases, these works of art are commissioned by the government, and in other cases, they are
selected through an artwork selection process. Generally, the government has wide latitude to choose artwork for
government properties and to relocate or remove that artwork in the event the government chooses to redevelop or
otherwise modify government properties.

Cases addressing questions of government acquisition and placement of artwork have generally held that artwork
acquired by the government for display on public property becomes the property and expression of the
government,® or alternatively, that the government’s acquisition and display of artwork creates a nonpublic forum,
where the acquisition process need only be viewpoint neutral and reasonable.** One court found that a sculpture
located on the grounds of a federal government building constituted the expression of the government, and could
be relocated freely without the consent of the artist.*” That court additionally found that even if the sculpture’s
location had been a public forum, the sculpture’s relocation was a time, place, and manner restriction because the
government’s purpose in relocating the sculpture was related to free passage of pedestrians on the plaza where the

84 Other cases have held that government acquisition of artwork for display in public buildings

sculpture was located.
or galleries creates a nonpublic forum, and government decisions to reject or remove artwork that could be
offensive or critical are permissible when the purposes of the forum are undermined by the artwork’s offensive or

critical nature.®

The foregoing judicial approach to government control of artwork on government property was recently reaffirmed
by the First Circuit in the case of Newton v. LePage.° There, the Maine labor department sought to remove a mural
from a waiting room within its offices on the grounds that the mural did not depict evenhanded treatment of
organized labor issues. In its analysis, the court did not rely on the public forum doctrine, but rather on the
government speech doctrine, which was articulated by the Supreme Court just three years earlier.” Although the
court did not conclude that the mural was government speech, it nonetheless deferred to the government’s choice
to remove the mural and concluded that there was no First Amendment violation in so doing.®®

The government speech doctrine, which carves out from First Amendment application any speech promulgated by
the government, lends additional support to local governments engaged in the selection and ownership of artwork
on public property.®’ With the adoption and expansion of the government speech doctrine by the Supreme Court, it

https://www.americanbar.org/groups/state_local government/publications...
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can be expected that government decisions regarding the acquisition, display, relocation, and removal of works of
art on public property will be subject to even lesser scrutiny.”” The Supreme Court has found that donated
monuments in a public park constitute government speech,” as do specialty license plates.”” Given this recent case
law, artwork selected by the government for display on public property is likely to be considered by a court to be
government speech.

Conclusion

This article’s review of artwork through a First Amendment lens occurs on the frontier of constitutional
jurisprudence. Yet as First Amendment protections expand, we may be witnessing an expansion of First
Amendment applicability that may sweep up previously unchecked governmental controls on artwork and
architecture. Local governments are therefore advised to carefully consider how their zoning codes and other
regulations affect the ability of artists and architects to speak through their work and to ensure that local efforts to
make regulations content neutral and otherwise consistent with the First Amendment preserve free speech rights of
all speakers.
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Proposed Definitions:

Mural: A mural is a form of painting on a wall or the side of a building that does not advertise a
product, service, establishment, or any type of business.

Sign: Any object, device, display, or structure, or part thereof, situated outdoors or indoors,
which is used to advertise, identify, display or attract attention to an object, person, institution,
organization, business, product, service, event, or location by any means, including words,
letters, figures, design, symbols, fixtures, colors, illumination, or projected images.

Art: the expression or application of human creative skill and imagination, typically in a visual
form such as painting or sculpture, producing works to be appreciated primarily for their beauty
or emotional power.
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Cc: Cathey, Jennifer; Brantley, Kristi
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Jennifer,

| don’t know of any specific guidance about murals and have copied Jennifer Cathey and Kristi
Brantley on this reply in case they have anything to add. It seems to me that whether they should be
considered signs should be determined by the provisions of your Zoning Ordinance or UDO, since
this is an issue that is as likely to come up outside the local historic district as it is within it. My
inclination is to steer clear of placing any standards on mural content and focusing instead on the
compatibility of such things as materials and whether they are painted directly on a building or
structure or on a separate surface that is affixed to a building or structure. Kristi may have some
feedback on how murals are handled by other communities across the state.

Best,
Annie.

Annie Laurie McDonald | Preservation Specialist
North Carolina State Historic Preservation Office — Asheville
Division of Historical Resources

North Carolina Department of Natural and Cultural Resources
176 Riceville Road

Asheville, North Carolina 28805

828.549.8401 work cell
828.250.3112 office (*Please note my new phone number)

annie.mcdonald@ncdcr, gov
www.hpo.ncder.gov

#StayStrongNC
Learn more (@ nc.gov/covid19

And don’t forget your Ws! Wear. Wait. Wash.
WEAR a face covering.

WAIT 6 feet apart from other people.

WASH your hands often.
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***My opinions may not be those of my agency.
***E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law
"NCGS.Ch.132" and may be disclosed to third parties by an authorized state official.

From: Jennifer Tipton <jennifer.tipton@townofblackmountain.org>
Sent: Thursday, June 3, 2021 10:09 AM

To: McDonald, Annie <Annie.McDonald@ncdcr.gov>

Subject: [External] Question about murals and signs

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an
attachment to Report Spam.

Good Morning Annie,
| hope you are doing well!
| have a question and am hoping you can give me some guidance or point me in a good direction.

Our HPC is having some issues with murals and whether or not to consider them signs and what, if
any, regulations that might be placed on murals.

Can you provide me any information where this might have come up in the past or if there is a
standard for mural regulations?

Thanks.

Jennifer Tipton
Senior Admin

Town of Black Mountain
160 Midland Avenue
Black Mountain, NC 28711
(828) 419-9300 ext. 371
(828) 669-2030 (fax)

www.townofblackmountain.org
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